RESPONSE TO COMMENTS MADE ON DMMO APPLICATION RWO 207
On behalf of the Ramblers I make the following comments:
My comments are based on the material on the ESCC web site on 28/7/22. I have not seen
any other comments. In particular I have not seen the objection by Mr Carr referred to in
some of the comments but only an objection made on his behalf by ET Landnet.
I sympathise with the concern of the owners of properties in the Mill Lane area. But I am
bound by the advice that I have received that where a public footpath is diverted the higher
rights are not and remain on the old route. I would not object to a reasonable diversion or
diversions in this area to be made simultaneously with any order. The decision maker may
come to the conclusion that my advice is wrong. That is a matter of interpretation of the
law rather than fact.
The material on the Quarter Sessions diversion of 1877 (absent any later legal event) is
conclusive evidence of the existence of a bridleway on the route that it sets out. In my view
this is the application route from point A to the old Folkington boundary. Mr Wood of ET
Landnet suggests I may have the route wrong. I do not think so since the application route
is the route of the currently recorded footpath and there is no trace of two routes. But if I
have it wrong then it is conclusive evidence of the status of the correct route and the
decision maker should decide accordingly.
My evidence shows that the bulk of the route was owned either by the Gwynne Family
(Folkington) and Mr Gilbert (Wannock)
The minutes of the highway authority in 1907 show that Rupert Gwynne was the chair of
the council. I also note that his brother Roland was a member of the council and was
present at the first meeting where the route was discussed.
On 15/3/1907 at a meeting chaired by Rupert Gwynne, with Roland Gwynne is attendance
the authority set up a special committee to meet the agent of the Gilbert Estate about a
right of way dispute.

The minutes of the meeting of the authority held on 10/5/1907 and chaired by Rupert
Gwynne contain the report of the special committee. Cllr Marchant described the disputed
routes as all going through one field. There was one path that locals were particularly keen
on, but (perhaps understandably if they were duplicates) It had a gate and a culvert that the
Parish had maintained. They were not so bothered about the others. The council agreed
that if Mr Gilbert would dedicate to the public one path (known as the Mission Room Path),
the other two paths could be closed. The Mission Room Path ran alongside a fence between
the road and Mr Thomas’s House
The Mission Room Path is described as a continuation (in Wannock) of the bridleway from
Folkington. So there was a bridleway from Folkington to Wannock which no one was
disputing.
It was reported that Mr Gilbert’s agent had said that he would agree to the proposal (i.e. to
dedicate the Mission Room Path) provided no one said that it was a public way already. (We
all have our pride)
So far the Mission Room Path had been described as a “path”, but the minutes of a meeting
of the authority on 7/6/1907 (with neither of the Gwynnes attending) a letter from Mr
Gilbert’s agent was read. The letter said that Mr Gilbert would accept the proposed
settlement and to “enclose a BRIDLE path 6ft in widtAs a continuation of the BRIDLE path
from Folkington. (my emphasis).
So where was this Mission Room Path, which was a continuation of the bridleway from
Folkington and which had a culvert and a gate and which ran along a fence between a house
and a road ?
I suggest that the map extract below taken from the second edition of the Ordnance Survey
1-2500 map below shows it. It goes from the Mission Room, across a culvert and to what I
suggest is the bridleway from Folkington (shown in red) It runs from point E to point F on
my application route. I can find no other paths in the vicinity of the Mission Room which
would justify the title this path has. This view is supported by the Finance Act evidence.

The significance of this evidence is that no one was disputing the existence of a bridleway
from Folkington which went up to, or past the end of the mission room path, even though
the sons of the owner of the western part of the route were on the council and the other
major owner was heavily involved in the discussions.
The evidence also shows that the Mission Room Path itself was dedicated as a bridleway.
LOCATION OF THE MIDDLE OF THE ROUTE
Having established that there is a bridleway from A to N and that there is a bridleway
leading to Folkington passing point F, I now turn to the section N-F

I say that the route of the Bridleway between these points is the recorded footpath on the
first definitive map. This is because:
a) It is unlikely that there was both a footpath and a bridleway covering the same
route, in the absence of any evidence that the bridleway might become unusable for
pedestrians.
b) Whilst Ordnance Survey surveyors were instructed not to investigate public status
the Instructions to Ordnance Survey Field Examiners 1905 is clear in its direction
that: “Mere convenience footpaths for the use of a household, cottage or farm; or for
the temporary use of workmen, should not be shown; but paths leading to any welldefined object of use or interest, as to a public well, should be shown. N.B. – A clearly
marked track on the ground is not in itself sufficient to justify showing a path, unless
it is in obvious use by the public” so it is likely that any route used by the public
would be shown on such maps. There is no other route which goes all the way from
point N to point F.
c) No alternative right of way between Folkington and Wannock was identified in the
first definitive map process.
d) The only alternative route shown on some maps would require the route to turn
sharply south west at point N and then turn 90 degrees south east to rejoin the
application route which appears illogical. It is labelled as a footpath on some maps,
but even where part of it is shown the section from point N going south west is not
always shown. On the balance of probabilities this is not, in my view, the route of
the bridleway.
If the decision maker remains in any doubt about this section they should follow the
decision in Eyre v New Forest Highway Board (attached) where it was ruled that where the
route of a section of a way was uncertain, but the route on either side was confirmed, then
the most likely route should be taken as the right of way.
SECTION B-J
This section is included because it is the only alternative candidate route that could feasibly
fit the description of the mission room path.
SECTION F-D

This section is today recorded as a publicly maintainable road but it is included because it
was recorded as a public footpath on the first definitive map, suggesting that it did not have
the status of a public road at the time.
In the issue recorded in the minutes of Eastbourne Rural District Council above the
landowner did not suggest that the bridleway to Folkington was not existence, only that the
mission room path was not a right of way. His stance makes no sense if the bridleway did
not continue further east since he would be arguing for a dead end bridleway. No one on
the council seems to have raised this point. I suggest this is evidence that the bridleway
continued past point F to meet the road.
COMMENTS MADE BY ET LANDNET
I address the comments according to their numbered paragraphs in the ET Landnet .
4) No evidence has been produced in support of the statements made here. By contrast
Planning Inspectorate consistency guidelines comment on these maps as follows: under
"Other post-1800 maps" (page 11) 12.43 "Commercial maps are rarely sufficient in their
own right to permit the inference to be drawn that a route is a highway. However,
combined with evidence from other sources, they can tip the balance of probability in
favour”.
5) The first edition of the Ordnance Survey one inch map does not contain the caveat
referred to 3.1.3
Copies of the instructions given about the portrayal of private roads
are given in correspondence held at the national archive under reference OS 3/260. The
instruction given is “as these plans are intended for military purposes no existing roads
should be omitted; but to distinguish those roads which are entirely on trespass the line of
the main road from which they branch is not to be broken for them” So routes that the
public had the right to use were distinguished. The ends are broken.
6) There was no obligation to show bridleways on tithe maps, but the portrayal of most of
the route shows it was of sufficient importance to be featured.

7 and 8 ) Athough estate maps are based on the OS mapping they have been extensively
altered and if the route was not in existence I suggest it would have been deleted. This map
is evidence of existence of the route, not its rights.
12) Only the Mission Hall Path was disputed.
13) These maps carried the disclaimer that they were not testimony to rights over the way.
14) I am not sure what is being suggested here. I have not seen the annotation “Bridleway
bridge” on an OS map, which is what seems to be suggested.
16) I don’t think that is comment is valid given that this section was shown as a footpath on
the first definitive map. There may be many reasons why a path or bridleway may not be
clear on the ground at particular times.

Chris Smith for the Ramblers 1/8/22
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FURTHER SUBMISSION ON APPLICATION RWO RWO 207 FOLLOWING A QUESTION BY THE LOCAL
AUTHORITY.
You have asked me what part of the case of Eyre v New Forest Highway Board reflects my
contention that the middle of a right of way need not be certain but that the most likely route
should be taken.
I refer to the interpretation of the case in the PINS consistency guidelines which says
2.37 In Eyre v New Forest Highway Board 1892 Wills J also covers the situation in which two
apparent culs-de-sac are created by reason of uncertainty over the status of a short, linking section
(in that case a track over a common). He held that, where a short section of uncertain status exists it
can be presumed that its status is that of the two highways linked by it.
I also refer to the decision of Inspector Beckett on an appeal, which can be found at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file
/912423/fps_p2745_14a_6_od.pdf At paragraph 11 the inspector says
Under the provisions of section 53 (3) (c) (ii) there is no “reasonably alleged to
subsist” test as is found in subsection (i). However, given that the appeal route
forms part of a through link between existing public carriageways, I intend to
give consideration to the appeal route as a whole and not to its separate
constituent parts. If a conclusion is reached that it is reasonable for the
Appellant to allege the existence of a public vehicular right of way over the
appeal route as a whole, it would follow that it would also be reasonable to
allege the existence of higher rights over A – B and C – D as otherwise B – C
would be a vehicular cul-de-sac at either end. Such a route could not subsist at
common law.
This decision is not binding on a decision maker, but I suggest it is an accurate statement of the
legislation.
I think that much of the decision in Eyre V New Forest Highway Board is relevant, and I note in
particular that the route over the common appears to have changed over time and that reference is
made to people taking different routes. On the following pages I have highlighted the bits of the
decision that I think particularly relevant.
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