Council Report
Definitive Map Modification Order (DMMO)
RWO 178
at Guestling; Maxfield Manor

Report To:

Team Manager, Rights of Way and
Communities, Environment & Transport

Countryside

Team,

Title of Report:

Claimed Public Footpath: Adding the public footpath from point B
to C shown on the map, i.e., adding a public footpath from public
footpath Guestling 10a to public footpath Guestling 9.

Purpose of Report:

To consider whether public rights of way exist under Section 53(5)
of the Wildlife and Countryside Act 1981 for an Order to be made
modifying the County Council's Definitive Map and Statement of
Public Rights of Way.

RESOLUTION OF THE DIRECTOR OF COMMUNITIES, ENVIRONMENT AND TRANSPORT
in accordance with the delegation agreed by the Governance Committee on 23 January
2018, I approve the recommendation of the report.
DATE: 15th June 2022

SIGNED:

Andrew Le Gresley, Team Manager, Rights of Way & Countryside.
BREAKDOWN OF SECTIONS
SECTION A – Introduction, Legal Position, Description of Route, Land Ownership
SECTION B – Evidence provided in the Application
SECTION C – Historical Evidence
SECTION D – Consultation Process
SECTION E – Site Visit
SECTION F – Collation of Evidence of Use
SECTION G – Summaries of Evidence from Both Parties
SECTION H – Conclusions
East Sussex County Council (“The Council”) makes its comments on the evidence
throughout the report. Where the Council is making its own comment on a particular piece
of the evidence, it will be written underneath it, indicated as ‘The Council:
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SECTION A – Introduction, Legal Position, Description of Route, Land Ownership
1. Introduction
1.1 An application has been received by the County Council (“the Council”) to make an Order
modifying its Definitive Map and Statement for the Rother area by adding a public footpath.
1.2 The Applicant Mr Neville Jacob submitted the application form to the Council in December
2014, and the Schedule 7 form was dated 22 December 2014. The Schedule 9 form was
dated 3 January 2015. A copy of the Schedule 8 form was not provided.
1.3 The Applicant added lettered points to his map, at each end of the claimed route as B and C
and a lettered point of A added to the map at the southern end of existing public footpath
Guestling 10a, where it meets existing public footpaths Guestling 9 and Guestling 10b. The
Council has added further points D-E-F-G on the report plan to assist in describing further
features.
1.4 The application was accompanied by 7 user evidence forms.
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1.7 Applicant’s Application Map
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2. Legal Position
2.1 The application has been made under Section 53 of the Wildlife and Countryside Act 1981
which requires the authority to keep the Definitive Map and Statement of public rights of way
up to date and amend it where necessary.
2.2 The Statutory Test in Section 31 of the Highways Act 1980 states that a highway can be
created if there are 20 years uninterrupted use of it, as of right, by the public.
2.3 Use of the claimed route by the public must be for a full 20 years. The 20-year period must
be calculated retrospectively from a date that use of the claimed route by the public is
brought into question. This date is known as the date of challenge.
2.4 The 20-year period of use must not be interrupted, for example by a locked gate stopping
the public’s enjoyment of the way.
2.5 Public use of the way must be ‘as of right’; use that is not by force, not under secrecy, and
not with permission of the landowner.
Without force: “Force” may mean physical force to gain access to land, for example by
breaking a padlock or cutting down a fence. However, ‘force’ is not confined to physical
acts.
Without Secrecy: There has been no judicial comment on the meaning of use “without
secrecy” and accordingly it should be interpreted in its ordinary meaning: open use which
is capable of being noticed by the landowner.
Without Permission: “Permission” can be expressly given or be implied from the
landowner’s conduct, but it cannot be implied from the mere inaction or acts of
encouragement of the landowner. Tolerance does not imply consent. Furthermore, the
fact that some persons have used a way with consent does not necessarily prevent use
by the public in general from being without permission.
2.6 There must be sufficient use of the way by the public at large to give rise to a presumption
of dedication.
2.7 The onus falls on the landowner to show that they did not intend to dedicate it as a public
right of way. This can be by means of notices, verbal challenges, locked gates, barriers or
depositions with the Highways Authority. If signs or notices are erected, they must be
sufficient to bring the challenge to the attention of the public.
2.8 In essence, dedication of a public right of way may be presumed where the public have
enjoyed use as of right of the claimed route for a continuous period of 20 years, without
interruption.

3. The Common Law Test
3.1 A path may also be deemed to have become a public right of way under common law
over a shorter period of time if the landowner has acquiesced to the public use.
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3.2 Dedication at common law is possible if the landowner has dedicated the way and the
public have accepted such dedication. Mr Justice Dyson held in the case of Nicholson
v Secretary of State for the Environment (DC) (1998) 76 P & CR 191 that:
The more intensive and open the user and the more compelling the evidence of
knowledge and acquiescence, the shorter the period that will be necessary to raise the
inference of dedication.

4. The Standard of Evidence
4.1 There are two tests that must be applied, as set out in the case of R v Secretary of State
for the Environment ex parte Mrs Norton and Mr Bagshaw (1994) 68 P&CR 402.
Test A: Does a right of way subsist on the balance of probabilities?
Test B: Is it reasonable to allege that a public right of way subsists? If there is a
conflict of credible evidence but no incontrovertible evidence that a right of
way cannot be reasonably alleged to subsist, then a public right of way has
been reasonably alleged.
4.2 The Council should make the Order if either of the tests is made out.
4.3 A decision must be based on a consideration of all available relevant evidence. It is a
question of whether public rights exist or can be reasonably alleged to exist. The
desirability or suitability of having a public right of way cannot be considered under either
the Highways Act 1980 or the Wildlife and Countryside Act 1981. This report only
considers whether highway rights exist along the claimed route. It is not within the scope
of the report to consider the implications of having a right of way where one has been
claimed.
4.4 The Council can also consider historical maps and documents when making
investigating the case and making its decision. The Highways Act 1980, section 32 sets
out how any court or other tribunal, before determining whether a way has or has not
been dedicated as a highway, or the date on which such dedication, if any took place,
shall take into consideration any map, plan or history of the locality or other relevant
document which is tendered in evidence, and shall give such weight thereto as the court
or tribunal considers justified by the circumstances, including the antiquity of the
tendered document, the status of the person by whom and the purpose for which it was
compiled, and the custody in which it has been kept and from which it is produced. When
looking at this evidence, the Council has to consider whether the evidence confirms if a
public right of way is reasonably alleged to exist. The Council also needs to consider if
the evidence is new evidence that was not assessed in the past.
4.5 The relevant statutory provisions which apply to adding a path to the Definitive Map and
Statement are contained in the Wildlife and Countryside Act 1981 [sections 53(3)(b)]
[and] [53(3)(c)(i)] which require the Council, as the Registration Authority, to modify the
Definitive Map and Statement following: “the expiration in relation to any way in the area to which the map relates of any
period such that the enjoyment by the public of the way during that period raises a
presumption that the way has been dedicated as a public path” (s53(3)(b))
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“the discovery by the authority of evidence which (when considered with all other
relevant evidence available to them) shows that a right of way which is not in the
map and statement subsists or is reasonably alleged to subsist over land in the
area to which the map relates, being a right of way to which this Part applies;"
(s53(3)(c)(i)).

5. Description of the Claimed Public Footpath
5.1 The following description is based on the map provided by the Applicant, annotated with
the letters A, B and C, the Council’s site visit and maps available to the Council.
5.2 The claimed footpath begins from existing public footpath Guestling 10a at point B from
approximately TQ 8342 1531.
5.3 The footpath then runs in a generally south-easterly direction for approximately 27
metres across a grassy field close to a field boundary within property ESX117264 to a
point at approximately TQ 8343 1528 (point E on report plan).
5.4 The claimed route then continues in a generally south south-westerly direction for
approximately a further 27 metres, passing through Land Registry title ESX91511
(possibly accessed by the field gate immediately to the East of the fencing marking the
boundary of the garden of the Birdsong Barn property), until it reaches point C at
approximately TQ 8342 1526, in Land Registry title ESX84143 where it meets existing
public footpath Guestling 9.
5.5 Point A has been identified as TQ 8339 1526, at the southern end of existing public
footpath Guestling 10a, where it meets existing public footpaths Guestling 9 and
Guestling 10b.
5.6 It is interesting to note that in his covering letter dated 19 December 2014 below the
Applicant mentioned that he wished to claim the route as shown on the OS maps which
is taken to mean the course of Guestling 9 shown on OS maps. This is different to the
claimed route around the pond shown on the application map. Both routes have been
considered in this report.

6. Land Ownership
6.1 Upon conducting a Land Registry search, it was revealed that the claimed route runs
over 3 plots of land, all belonging to the same person, as detailed below:

Page 6 of 91

Table 1 – Land Ownership

Land
Title Number
Name of Owner
Number;
Council
And Property
reference Description
term

Years
of Section
ownership
of
claimed
route

1

Since
17 January
1986

ESX117264
land lying to the
North of
Eighteen
Pounder Farm,
Three Oaks,
Guestling.

2

ESX91511
Three pieces of
land lying to the
west of the
Ashford and
Hastings
Railway at
Great Maxfield,
Hastings.

3

ESX84143
Maxfield Manor,
Eighteen
Pounder Lane,
Hastings (TN35
4NU).

PHILIP EDWARD WILFRED
NEWTON
of 5 The Porticos, 374-380
Kings Road, Chelsea, London
SW3.

PHILIP EDWARD WILFRED
NEWTON
of Maxfield Manor, Three
Oaks, Guestling, Hastings,
East Sussex TN35 4NU.

PHILIP EDWARD WILFRED
NEWTON
of 5 The Porticos, 374/380
Kings Road, Chelsea, London
SW3.

Point B to
TQ 8342
1531
And part
of TQ
8342
1531 to
point C

Since
11
September
2009

Part of TQ
8342
1531 to
point C

Since
25 November
1983

Part of TQ
8342
1531 to
point C
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SECTION B – Evidence provided in the Application

7. Evidence and correspondence from the Applicant and others to support the Application
The following letters and correspondence have been written as they appear or in parts
summarised.
7.1. The Applicant wrote a covering letter to the Council dated 19 December 2014, in which he
said the following:
Please find enclosed, documentation relating to our application to claim a public right of way
as shown on the map attached to Appendix 1.
We believe that this route has been used for well in excess of 20 years, in fact as much as 70
years, without force or secrecy until it was closed in November 2013. The evidence that has
been garnered is from people who remember using the route for not less than 20 years.
The supporting evidence includes three Ordnance Survey maps which clearly mark the route
we seek to claim. There is also an email from the daughter of the late John Lane, who farmed
the land from 1962 — 1982, she remembers her father allowing walkers to follow the
described route and suggests that he inherited it as a well-used route when he came to live
at Eighteen Pounder Farm.
More than one map shows the route we are claiming and that their period of reference falls
between 1954 and 1983.
We also acknowledge that ESCC were happy for the Ramblers' Association to put up the
signage, across the now closed route, which I imagine was produced and paid for by
yourselves.
I would be most grateful if you could kindly look over our submission and let me know your
thoughts at your convenience.
Although the length of footpath under consideration is relatively short, we have decided to
pursue this course of action because the path, that has been freely used for decades, is part
and parcel of the memory of local people who have used it.
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It is understood the Applicant provided the following maps as part of his evidence.
OS Map Explorer 124
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OS Map: TQ 81/91
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OS Pathfinder Map: 1291
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User Evidence
8.1 In total 7 people provided a Council user evidence form to support the application which
have been arranged in alphabetical order of user surname and given a numerical user
number in that same chronological order.
8.2 Below is a simplified transcript in a number of tables to summarise the important parts
of the information given in the user evidence forms. The information is split over several
tables as each table assesses different information from the evidence forms.
8.3 Table 2 – Summary of User Evidence Forms part 1

User
No.

Name

Date
Signed
Form

Lives

Claiming

Knew
Dates
land
of
owners Claim
?

Use

Frequency

1

Mr
Tim
Birch

28
February
2014

Hastings

Footpath

On
foot

Lived in
Three
Oaks,
19831984.

From 10a,
between
points B
and C, so
called
‘unofficial’
route

Yes,
current
landow
ner
when
he lived
at
Three
Oaks.

1983-1984,
2-3 times a
week.

Guestling

Footpath

2

Mr
A.M.
Chantler

3
March
2014

C-B

19802012

Yes,
1980current 2010
Landow
ners
Person
ally.

Otherwise
1-2 times a
year.

On
foot

Various
amounts
yearly

Doesn’t
know
previou
s
Worked
for
current,
part of
1989.
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3

Mr
T. J.
Chedzoy

26
February
2014

18
Pounder
Farm
Near
Three
Oaks

Class not
specified
Maxfield
to
Doleham;
C-B

Knows
current
landow
ners
person
ally

19552013

On
foot

Monthly

Mid
1950s
-2013

On
foot

Regularly.
I lived in 2
Oast
Cottages 50
mtrs from
the path 10
yrs approx.

Knew
previou
s
landow
ners
person
ally.
1949
Captain
Stewart
1960
J Lane
1982
C
Cooke
(worke
d for
person
1982)
Tenant
of land
1985.
4

Mr
Rodney
Evans

6
March
2014

Hastings

Footpath
C to B

Knows
current
landow
ners
person
ally
Knew
previou
s
owners
person
ally
Major
Stewart
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in the
1950s
(I
worked
in some
of the
fields in
the
50s)
Mr
Lane
1960s70s
Mr
Charles
Cooke
late 70s
to 80s.
(worke
d for
him)

5

Neville
Jacob

20
Decemb
er
(Applican 2014
t)

Southamp
ton

Footpath
B to C

Lived in
area
1980August
2014

Knows
current
landow
ners

19802013

On
foot

No regular
pattern.
Most often
in 19801984.

Knew
previou
s
landow
ners as
a local
residen
t.
John
Lane
19621982
Charles
Cooke
1982-
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6

Mr
M.
Peak

27
February
2014

Maxfield
Barn
1near
Three
Oaks

Class not
specified
Maxfield
to
Doleham;
B-C

Knows
current
landow
ners
person
ally

19842013
When
it was
close
d off

On
foot

Regularly
walking the
dog.

Knew
previou
s
landow
ners
person
ally
Charles
Cooke
19821987

7

Richard
Telford

26
February
2014

Three
Oaks

Footpath
No
B-C
Track at
back of
Maxfield
Manor B
To
Footpath
10a (to
East of
Pond on
enclosed
map)

19912013

Weekly,
sometimes
more than
once a
week.

On
foot

8.5 Table 3 – Summary of User Evidence Forms part 2

User
No.

From
and
To

Occupier
aware?

Always run
same route?

Clear
defined
route?

Signposts,
markers?

Maintained?

1

1983-1984,
all

Yes, living in
close
proximity to it,

Yes
Certainly
since 1980

Yes
It crossed a
meadow so

Yes

Yes
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surrounding
footpaths.
Before and
after this,
walked
claimed route
and others
forming part
of general
network.

2

3

4

exact line
not defined
but marked
on OS,
indicated by
a stile, and
sign put up
by the
Council
many years
ago.

Sign put up
by Council
and a stile.

Meadow
was
managed.

From C to
Doleham
Ditch area
and beyond.

Yes
Way marked
and public
clearly visible
from Maxfield
House.

Yes

Yes
Until
recently

Yes
Until
recently

No answer

Visit friends
at Doleham

Yes
It was the
route we all
used.

Yes

Yes

Yes
Up to last
year it was
marked

Yes
P Newton

Walking in
the local
area.

Yes
Because it
was marked
as part of the
Council 1066
route.

Yes
For as long
as I cam
remember.

Yes

Yes
There was
until the
Council
removed
them, i.e.
1066 route
etc.

Yes
Landowner

Yes
Latterly
because of
the signage
but previously
because of
occasional
encounters
with John
Lane along
the route.

Yes

Yes

Not as a
road, but
there used
to be a
wooden sign
pointing the
way.

Yes
By the
landowner
cutting
grass.

Because I
always knew
this to be the
used path
through the
field gate and
along the
track.

From 18
Powder Lane
to Doleham
Halt and back
5

it is very
unlikely the
owner was
unaware it
was walked.

Page 19 of 91

6

7

Maxfield to
Doleham
sometimes
onto
Icklesham
sometimes
Westfield.

Yes
It was shown
as a right of
way on OS
maps and it
was signed
by signs put
up by E.
Sussex C
Council.

Yes

Yes

Yes
Signs
erected
many years
ago by the
council
including
map signs
marking the
1066 path.

Yes

Three Oaks
on a circular
route to
Maxfield
Manor, to
Doleham, to
14 Acre
Lane.

Yes
He often put
up signs
asking for
dog owners
to keep dogs
on leads.
Sign posted
as 1066 way
by the local
authority.

Yes

Yes

Yes
Until
recently
marked as
1066 way.

No

8.6 Table 4 – Summary of User Evidence Forms part 3

User
No.

1

2

Anyone
ever said
it is a
public
way?

No

Not
personally
but, by
implication

Anyone ever
said it is
NOT a
public way?

No

Di you seek
permission?

See others
using it?

No

Yes
Regularly used
by individuals
and groups
during 19831984.

Ever been
Challenged?

No

Various times.
No

No

No
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, Rother
District
Council
through
way
marking

No

Yes many
times.

No

No

No

Yes everyone
in the are a
used it.

No

5

Yes
Please
refer to
the
enclosed
map
sections
submitted
with this
application
.

No

No

Very regularly
on a daily
basis

No

6

Yes
See OS
maps

No

No

Yes
Very regularly

No

No

No

Yes
At least once a
month

No

3

No answer

No

No.

4

7

I have
always
know it to
be the
path.

Yes
It is clearly
marked on
the
Ordnance
Survey
map. The
Landowne
r, Mr
Newton,
never
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challenge
d me if he
saw me
using the
path, and,
as I have
already
stated put
notices up
at the
entrance
to the field
to keep us
aware
when
stock was
in said
field.

8.7 Table 5 – Summary of User Evidence Forms part 4

User
No.

Notices,
Signs
saying
Private,
Keep
Out?

1

No

Gates,
Fences?

Yes
Not locked.

Stiles?

Structures?

Yes

No

Documentary
Evidence?

Yes
No

Yes
OS maps

2

No

No

Attend
PI?

No
answer

No

No
answer

Guidebook The
1066 Country
Walk
Recommended
by Rother
District Council
as an in-depth
guide by Brian
Smailes.
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3

4

No

No

No

Yes
Farm gate
plus stile
(Mentions
a gate
earlier)

Yes

No

No
OS maps

Yes

Yes
No
Yes

(Mentions it
was blocked
in 2013)

Yes
OS Map TQ
81/91

Gate
locked

5

No

6

No

7

Recently
a notice
went up
saying it
was no
longer a
footpath.

No

No

Yes
There
used to
be one
but the
gat was
often
open.

Yes
Not long
ago the
LA
removed
the stile
and
installed
a gate.

Yes
OS Maps
TQ 81/91
No

Pathfinder 1291
Explorer 124

No

Yes
I have maps
dating from 1982
all showing the
right of way C-B,
in fact the OS
map Explorer No
124 states public
rights of way on
this map have
ben taken from
the local
authority
definitive maps.

Yes

Yes

No

Yes
Stile I
believe
was
removed.

No

Yes
It is marked on
an Ordnance
Survey map as
1066 way.
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8.8 Table 6 – Summary of User Evidence Forms part 5

Map
User
No.

Other Comments?

Prior to Mr Newton purchasing the manor it was unoccupied
and semi derelict so unlikely previous owners would have
seen walkers but path was obvious and marked on OS.
1

I have never used the route between A and B because it was
not defined, obvious or signposted. I have never seen
anyone else using it. It is marked on the OS but because A-B
was not open even in 1980 I always used B-C which was
open and signposted.
With reference to 22 (‘Documentary evidence?’) I submit
leaflet on 1066 Country Walk, a copy of page 40 from the
recommended guide by Brian Smailes with the relevant
paragraph highlighted.

Line drawn on
map mostly
corresponds to
claimed route but
point B is a little to
the north of the
Applicant’s point
B.

Line drawn on
map mostly
corresponds to
claimed route but
point B is a little to
the north of the
Applicant’s point
B.

2
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3

As this has been the unchallenged route for over 50 yrs why
change it?

Route drawn
matches claimed
route.
Route drawn has
point B a little to
the north of the
Applicant’s point
B.
Has point C on
roughly the
boundary between
ESX117264 and
ESX91511, and
not where the
Applicant has
point C (i.e. route
is shorter than
Applicant’s route).

4

No comments

5

When we first moved to the area, use of the right of way
shown on map 1291 was completely open and unobstructed.
I also remember my father, in 1980 speaking to the Ramblers
Association who were following the route.

As per application
map.

The leaflet produced by the L.A. advertising the 1066 Path
recommends Brian Smailes book for detailed sections of the
1066 walks. Attached is a copy from the book clearly putting
the path along the route that has now been closed. It makes
no mention of going through the garden of the Oast House.
This again shows the path has been walked many times over
the years. One does have to wonder the logic of opening up
a path that has not been used for some 30 years + when the
path adjacent has served the public well for the same time.
Plus the cost to the local ratepayers moving the signs the
gate, installing a bridge when East Sussex are cutting
services. The route in red B-C is the route I have walked for
the past 30 years until the council changed it.

Has point B
slightly to the
north of the
Applicant’s point B
but the actual lien
of the route used
looks the same as
the claimed route.

6
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7

I did write in previously and did not pursue the matter
because I felt the council was trying to make the process
difficult. The emphasis was it was not worth wasting time and
money, and although it was a marked path, they had no idea
how that had happened in law. I also stated that any path
used for more than 20 years could not just be removed but
that is exactly what has happened and at cost to the council
and taxpayer. The path that existed was more than adequate
and cost nothing to maintain.

Has northern part
of claimed route
joining Guestling
10a slightly to the
north of where the
Applicant has it.

8.9 The relevant period
In a letter dated 19 December 2014 the Applicant states that the route was closed in November
2013.
This appears to be the first date of challenge that the Council can use in calculating the relevant
period.
Based on this information, the Council believes the relevant period is 1993-2013. The Council
has also considered the wider period of use since the 1950s as detailed and set out in the
evidence available.
Page 28 of 91

8.10 Summary of User Evidence results
Of the 7 users, 5 live or lived in Guestling parish and 2 live in the nearby town of Hastings.
All users are claiming a footpath, and where, in the case of some users, this class of right of way
has not been stated their use of the route has only been on foot.
All users know the current landowner, some personally. Four of the users knew the previous
landowners and had some knowledge of the history of ownership.
Of the 7 users, 5 users have use that starts before the relevant period and ends at the end of
the relevant period (presumably up to the date of challenge) and 2 users have use that starts
before the relevant period and ends within it but cover much of the relevant period.
The frequency of use is less clear cut.
Of the 7 users, 2 used it yearly, 1 monthly, 1 weekly, 2 regularly and 1 of a more uncertain use.
All users were using the route to go to and from local places of interest such as nearby villages
for recreation, exercise or visiting others.
All users believed the owner to be aware the route was being used due to the route’s close
proximity to the landowner’s residence, and that it was signposted, on the OS maps, used
regularly by others and marked as being part of the 1066 Country long-distance walking route.
All users felt the route had existed along the same route and that it was clearly defined.
All users said that the route was signposted, with 3 users saying it waymarked the 1066 route. 5
users felt the route was maintained.
3 users said that they had been told it was a public way because it appeared on various OS map.
None of the users had ever been told it was not a public way.
None of the users had ever sought permission to use the route.
All users had reportedly seen others using the route.
None of the users had ever been challenged when using the route.
Only 1 user had seen signs that would indicate it was not public and this was a sign saying that
it was no longer a public way.
2 users had seen gates, 1 reported the gate was not locked and the other that it was.
6 users mentioned a stile existed on the route but 3 said that it had been removed.
None of the users mention a structure across the route that would block it although 1 user did
mention it had been blocked but it is thought this refers to the closure of the route itself.
6 users refer to the route being mentioned on the OS maps, and 2 user refers to a book by Brian
Smailes about the 1066 route.
6 users would attend a Public Inquiry if applicable.
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3 of the users have drawn a line on their map that is more or less the same as the Application
map, 3 users have the northern part of the route joining Guestling 10a a little north of point B and
1 user has a route from point B that starts off matching the application route but does not meet
point C.
The user evidence forms alone represent a limited amount of use although this use is mostly
over an uninterrupted 20-year period and is use which appears to be as of right.
The frequency of use is also low, with no specifically detailed daily use and very low weekly and
monthly use.
Because the level of use is low, further analysis and interpretation of the user evidence forms to
explore and verify the information given, such as interviews, is not required.
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SECTION C – Historical Evidence
9. Historical and Documental Evidence
9.1 The Applicant provided a limited amount of historical information, maps or evidence
however the Council also carried out its own basic review of such material.
9.2 Historical and Medieval County maps
The Council holds its own copies of a number of historic maps of the County of Sussex.
The majority of these, while providing an interesting record of historical place names and
approximate locations, such as John Norden’s 1595 map and John Ogilby’s 1675 map, do
not provide the level of accuracy, provenance and detail required, and are of too large a
scale, to realistically support the existence of historical public rights of way. This principle
also applies to the maps by Budgen (1724) and Overton & Bowles (c. 1740).
The Council will consult its copy of the Gardner & Gream (1795) map which helpfully
appears to show more detail such as field boundaries and more minor roads. In a similar
manner the Christopher & John Greenwood (1825) map will also be reviewed.
However, little weight can be applied to this type of evidence as they were not created
to record public rights of way.
9.3 The Keep – East Sussex Record Office
Officers may visit the East Sussex Record Office, known as The Keep
(www.thekeep.info) at Falmer to inspect historical records where applicable and
necessary. These may typically include resources such as railway records, Finance Act
(1910) documents, Estate maps, the Inclosure Award index and the Council’s
paperwork concerning preparing the Definitive Maps, which may include surveys and
objections. Usually, these resources will only be checked and reviewed further if such
evidence is raised by the Applicant, however the Council will check the parish and
Ramblers surveys to see if there is anything relevant. Beyond this, the onus is on the
Applicant to carry out relevant research at The Keep, or elsewhere, and to provide that
to the Council as part of their evidence. It is not always considered necessary for the
Council to go in search of information not mentioned by the Applicant in their evidence
or to seek out further documentation to support the Applicant’s point of view. However,
the Council will review, include and act upon any relevant and additional evidence it
finds during the course if its investigations, beyond that provided by the Applicant.
9.4

Historic OS maps were obtained from the website of the National Library of Scotland
(www.nls.uk).The Council will only carry out a limited search of the OS maps, and similar
20th century ‘Old Touring’ maps and ‘Rural District’ maps because such maps contain a
disclaimer that states that their maps do not confirm, convey or confer in any way the status
of the routes shown. It is considered that they are generally produced to show physical
features on the ground and remain silent on whether a route is a public right of way or not.

9.5

Tithe maps, the Quarter Sessions Index, the Council’s original 1950s and 1960s draft,
provisional and definitive maps, relevant surveys, Deposit records, Highway Terrier and
current Definitive maps can all be inspected on the Council’s internal systems and will be
consulted as standard even if the Applicant has not referred to them.
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9.6 At the time of this investigation the Covid-19 pandemic is reducing the opening frequency
and opening times of the Keep and impacting on the services it provides. The number of
documents available to be seen on one day is limited. At times, The Keep as been closed
completely to all visitors. This has reduced the number of times the Council can visit the
Keep and the amount of time it can spend there. Priority is usually given to seeing those
documents which give considerable weight to the investigation. In this case, the Officer
visited The Keep and looked at 3 items listed under Table 7 below, none of which were
either relevant or supported the application.
9.7 Table 7 – The Council’s Historical Research
Table 5 below contains the historical maps and evidence researched by the Council.
The Applicant has provided a limited amount of their own historical research detailed in
letters and maps which is provided below, indicated as such in bold text.
Applicant’s
Number
or
Council’s
Map No.

Document Name
Applicant’s
material in bold.

Applicant’s material and comments (in
bold)
or
Council material and comments

OS Explorer Map
124
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The Council:

This map shows Guestling 9 going around the
eastern side of the pond to join Guestling 10a
as opposed to going around the south of the
pond which is the current Definitive line.
A close-up image of the relevant area from
the same map is provided below.

While the route of Guestling 9 shown here is
different to the current Definitive line, it is not
on the same route as claimed by the
Applicant. Here on this map, it looks like
Guestling 9 leaves the lane and heads northPage 33 of 91

west after leaving the wood and after crossing
Sailor’s Stream (as opposed to the
Applicant’s point C further along the lane) and
goes across ESX117264 which today looks
like it contains a building called Birdsong
Barn.
For ease of comparison, the Council has
reproduced the close-up image above again
below but drawn a red line on it to show
approximately the claimed route.

However, allowances have to be made for
scale and the mapping accuracies, and
intended accuracies, of the Ordnance
Survey.
It appears that on the OS map Guestling 9
joins Guestling 10a north of the pond at a
point which looks the same or very similar to
that as claimed by the Applicant as their point
B.
Ordnance Survey maps contain a disclaimer
that any representation on the map of any
road, track or path is no evidence of the
existence of a right of way. Therefore, their
depiction of Guestling 9 cannot be used to
confirm its route, which in any case is shown
as different to that claimed.
Ordnance Survey obtain the information
about public rights of way from local
authorities. It is not known if the Council
informed the OS to show Guestling 9 as they
have done, or why the OS have shown
Guestling 9 as they have, although it is
suspected that this is shown as such as this
was the route shown on the 1963 Definitive
Map. It is later explored in this report that this
1963 line was drafted incorrectly and should
have been represented as it is today and was
corrected in the 1971 definitive map review.
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This OS map evidence from the Applicant
does not support the application route E-C
although part of it may correspond to B-E as
claimed

OS Map TQ 81/91
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The Council:

This map shows Guestling 9 going around the
eastern side of the pond to join Guestling 10a
as opposed to going around the south of the
pond which is the current Definitive line.
A close-up image of the relevant area from
the same map is provided below.

The same Council comments made to the
section about the OS Explorer Map 124 apply
here.

OS
Pathfinder
map 1291
Page 36 of 91

The Council:

This map shows Guestling 9 going around the
eastern side of the pond to join Guestling 10a
as opposed to going around the south of the
pond which is the current Definitive line.
A close-up image of the relevant area from
the same map is provided below.
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The same Council comments made to the
section about the OS Explorer Map 124 apply
here.

The Council:
Gardner & Gream
(1795) map

The claimed route is not shown.
It appears that the area around what is today
known as ‘Maxfield Manor’ and ‘Great
Maxfield’ is labelled as ‘Maxwell’ on this map.
It looks like Sailor’s Stream is shown. It is not
known what the dashed line is which runs
parallel and to the east of the stream.

The Council:
Christopher
&
John Greenwood
(1825) map
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The claimed route is not shown.

OS map
Sussex LVIII.3
Published 1875
25 inch to 1 mile

The claimed route is not shown.

OS map
Sussex
LVIII

Sheet

1878
6 inch to 1 mile

The claimed route is not shown.
Tracks corresponding with current Guestling
9 and 10a are shown as well as the pond.

OS map
Sheet
320Hastings (Hills)
1895
1 inch to 1 mile
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The claimed route is not shown.

OS map
Sussex
LVIII.NE

Sheet

1897
6 inch to 1 mile

The claimed route is not shown.

OS map
Sussex LVIII.3
1899
25 inch to 1 mile

The claimed route is not shown.

OS map
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Sussex LVIII.3
1909
25 inch to 1 mile

The claimed route is not shown.

OS map
Sussex
LVIII.NE

Sheet

1910
6 inch to 1 mile

The claimed route is not shown.

OS map
Sussex LVIII.3
1929
25 inch to 1 mile

The claimed route is not shown.

OS map
Sussex
LVIII.NE

Sheet
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1931
6 inch to 1 mile

The claimed route is not shown.

OS map
Sussex
LV111.NE

Sheet

c. 1952
6 inch to 1 mile

The claimed route is not shown.

Tithe maps
Guestling Tithe
By John Adams
Surveyor
Hawkhurst
Scale:
26.6 in. to 1m.
101x77
Viewed
on
Council’s internal
‘Heritage Viewer’
system
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Date: 1843
Ref No: TD/E40
Details same for
both maps.

The above image is a snaphot of the
Guestling tithe map, details of which are
adjacent.
The claimed route is not shown.
The Council’s Heritage Viewer also held
another Guestling tithe map, which had the
same details adjacent and as the map above
but was a different version and had different
colours. Despite this, the claimed route was
still not shown. A similar snapshot of this
second tithe map shown below.

The tithe maps do not support the application.

Index to Highway
and
Footpath
Diversions Etc

Nothing relevant is showing in this index
under Guestling.

1773-1949
Quarter Sessions Index
A PDF document that
consists of
photographs of pages
from a paper file
entitled ‘Index to
Highway and Footpath
Diversions Etc 17731949’ which is laid out
as an index by parish
in alphabetical order
detailing where rights
of way are mentioned
in the Quarter
Sessions.
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1950s
Parish
surveys
and maps used in
the
preparation
and creation of the
first
Definitive
Map.

Guestling
In the parish files for Crowhurst:
In
the
file
marked
as
F.2001GUESTLING_SURVEY_1-51_0002
Titled “The Ramblers’ Association (Southern
Area) Report on the survey of footpaths in the
Parish of Guestling” and says
“carried out by Joyce W. Sharman from AprilSeptember, 1951”
At the line referring to ‘G/9’, it says
“There is no path numbered 9 on the Rural
District Council’s map.”

Referring to ‘G/10’, this path is described as
being ‘From Lane West of Three Oaks Halt to
Doleham Ditch.

This seems to describe what is today
Guestling 10c, 10b,10a, and Westfield 47.
Part of the image above reads:
“Here it curves slightly north-east between
some farm cottages and a 14th century house,
where it is joined by G/13 and turns again
north-west on a wide grassy track…”
The point between the cottages and the
house seems to be the current junction
between Guestling 9 and 10b. G/13 referred
to sounds like the current Guestling 9.
It could be suggested that G/10 formed the
claimed route in this area. But this description
does not sound like G/10 bearing east at the
manor house and then north around a pond if
the claimed route was to be followed, but
rather continuing from close to/opposite the
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manor house and then up north along current
Guestling 10a to the west of the pond.
If we look at the text for G/13, image below,

The beginnig of it reads as:
“North end commences at Great Maxfield,
opposite the 14th century house and proceeds
south-east as a wide track, through a field
gate and across a stream up through a
coppice to another field gate where it is joined
by G/14 from the east,….”
This sounds like current Guestling 9, meeting
14a.
If what was path G/10 meet what was path
G/13 at the 14th century house (Maxfield
Manor) and G/13 began at the manor and
headed south-east, then that would
correspond as Guestling 10b and 9 are today.
This suggests G/10 (today 10a) and G/13
(today 9) met opposite the manor house as
they do today. This description does not allow
for G/10 and G/13 to meet north of the pond
as claimed. It is unfortunate that no pond is
mentioned and that in general more
description is not given. While ‘opposite the
14th century house’ is open to interpretation,
the junction between G/10 and G/13 is more
likely to be where 10a/10b and 9 all meet now
as this is opposite the manor house. Also,
G/13 is not described as leaving G/10 at a
point such as the Applicant’s point C (which
is not opposite the manor house but about 50
metres north of it) and is described as leaving
G/10, or starting, opposite the manor house.
The claimed route doesn’t seem to be
specifically mentioned anywhere in addition
to G/10 and G/13.
This evidence suggests that the routes of
10a, 10b and 9 were surveyed along routes
in this area as they appear today and not as
claimed and not as path 9 appears on some
modern OS maps.
1950s survey map
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The snapshot of the area from the survey
map from the 1950s is shown below:

Here it can be seen that Guestling 10a/10b
and 9 meet in the place they meet today and
Path 9 does not go around the east of the
pond.
Unfortunately, the individual survey forms for
G/10 and G/13 that record what the Ramblers
found on the ground cannot be found and are
unavailable.
However, while the above discussion is true
for the area of the claimed route, it must be
pointed out that Guestling 10b was subject to
a path diversion which will be discussed
below.
Conclusion
During the preparation of the original
Definitive Map in the 1950s, there is no
evidence that the claimed route was surveyed
or claimed and this material does not support
the application.

Documents
viewed at
Keep.

The

Keep reference:
R/C 88/56

This contained a copy of the licenced
agreement for a permissive path elsewhere
on the Estate.

Keep Title:
Footpath at Maxfield
Manor, Three Oaks,
Guestling,
Philip Newton
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Keep reference:
C/R 67/43
Keep Title:
Survey of Rights of
Way – Guestling

This contained original letters, memos, maps
and 2 individual survey path forms 1953-1955
but did not contain any information about the
claimed route and much of the material the
Council already had on its systems, including
the 2 survey forms for path numbers 1 and 2.

Keep reference:
C/R 44/92

This contained original letters, memos, and
maps but did not contain any information
about the claimed route.

Keep Title:
Battle Rural District
Council, Dec 1961
Oct 1963

Guestling 10b
Public
Footpath
diversion
March 1985
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Most of Guestling 10b was diverted from its
original route, which was probably the route
as surveyed in the 1950s, to a new route
slightly to the west by around approximately
50-100 metres.
The junction between Guestling 10b,10a and
9 did not change and so the description of this
from the 1950s is unaffected. On the above
diversion map, path 9 can be seen as joining
10b and 10a where it currently does, and not
following a route as claimed or as on some of
the modern OS maps.

The
reference
C/C 97/1

Keep

Battle RD (Rural
District) draft map
1954
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Claimed route not shown.
Guestling 9 is shown as Guestling 9a and 9b.

C/C97/12
Battle
RD
provisional map
1957

Guestling 9a and 9b are now shown as
Guestling 9.
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It looks like Guestling 9 now follows a route
similar to that shown on some later OS maps
and meets Guestling 10a to the north of the
pond which would correspond closely to the
Applicant’s point C.

C/C 97/23
Uckfield
RD
definitive map
1957

It looks like Guestling 9 now follows a route
similar to that shown on some later OS maps
and meets Guestling 10a to the north of the
pond which would correspond closely to the
Applicant’s point C.

C/C 97/28
Battle RD
Draft revised map
1960
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It looks like Guestling 9 follows a route similar
to that shown on some later OS maps and
meets Guestling 10a to the north of the pond
which would correspond closely to the
Applicant’s point C.

C/C 97/34
Battle
RD
provisional revised
map
1963

It looks like Guestling 9 follows a route similar
to that shown on some later OS maps and
meets Guestling 10a to the north of the pond
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which would correspond closely to the
Applicant’s point C.

C/C 97/40
Battle RD revised
definitive map
1963

It looks like Guestling 9 follows a route similar
to that shown on some later OS maps and
meets Guestling 10a to the north of the pond
which would correspond closely to the
Applicant’s point C.
It will be pointed out later that this was
considered to be a drafting error which was
corrected in the 1971 definitive map review
and Guestling 9 was moved to be shown
correctly, as it is today.

C/C 97/47
Battle RD draft
revised map
1971
Battle TQ 81 NW.
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This shows Guestling 9 running to the south
of the pond area and meeting Guestling 10a
and 10b opposaite the manor house. This is
different to the definitive maps of 1957 and
1963.
The review which began in 1971 was halted
during the 1970s and remained incomplete
and unfinished. While the review had the
power to look at correcting the map if
evidence showed it was incorrect, it did not
allow for a procedure to carry out public path
diversions or extinquishments which had to
be legally altered. As the western end of
Guestling 9 has moved south on the 1971
review map from its position in 1963, it
suggests this reflects a diversion Order or
other legal event that must have taken place
during this time period. However, no such
diversion took place. It is believed that this
change was the result of correcting a drafting
error made on the previous definitive maps
which showed Guestling 9 going across
Birdsong Barn area and meeting Guestling
10a north of the pond. This error may have
came about due to the small scale of the
previous definitive maps.
The Wildlife and Countryside Act 1981
introduced the responsibility for local
authorities to keep their Definitive Map and
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Statements under constant review, from
effect of 1983.
In 1983 it was agreed between the Council
and the Secretary of State to abandon the
1971 Review unconditionally. However, any
changes to the map that reflected changes
that had already occurred such as Public
Path Orders eg. diversions, and any changes
to the network eg. adding or removing a route
that had not been objected to, could all be
reflected on the definitve map.
As part of this new procedure, the Council
agreed to begin a process of creating an
updated Definitive Map and Statement which
would be under contstant review. To do this,
the Council agreed to make large
Modification Orders which would take
account of the many changes to the rights of
way network since the 1971 Review that had
occurred through Legal Events. Many of
these Modification Orders did not occur until
the 1990s.
The Modification Order cited as the ‘East
Sussex County Council (Former Battle Rural
District-No2) Definitive Map Modification
Order 1990’ included a change to Guestling
10a under reference 20, page 24, which cited
its termination point as at TQ ‘833 152’; ‘Right
of Way 9 at Great Maxfield’.
Guestling 9 appears as it does today as a
result of the corrections made to the definitive
map from 1971.

Deposited Map &
Statement

There are no Deposited map & statements, or
Declarations that affect this application.

Deposited
Declarations

Aerial view
2018
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Public footpaths are shown in purple and the
claimed route is shown in a thinner pink
hatched line.

Highway Terrier

None of the claimed route is shown. None of
the claimed route is currently recorded as
maintainable at public expense.

Digital
Map

Definitive
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Paper
Map

Definitive

With digital lines added to show the existing
public footaths (purple) and the claimed route
(pnik).
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With no additional markings.

9.8. Council’s response to the Historical Evidence
The Council has responded to individual points raised throughout the report above.
The Applicant has provided some mapping material, which while not supporting the
claimed route in its entirety, does provide some evidence of user between points B and E
The Council has carried out its own historical research.
There is no evidence of the claimed route in the historical maps of Sussex, in the OS maps
1870s-1950s, in the Tithe maps, in the 1950s surveys and maps to prepare the first
Definitive Map of East Sussex, in the later 1960s revised definitive maps of East Sussex
or on the Council’s Highway Terrier List of Streets and this evidence does not support the
application.
In the 1957 and 1963 Definitive Maps, it appears that the current course of Guestling 9 is
not shown and is represented by a route slightly to the north of it going north-west to meet
Guestling 10a, joining it at probably point B on the Applicant’s application map and north
of the pond. This route is also the same as that shown on current OS maps post 1960, and
although it is not the same as the application route, may explain why the user evidence
suggests a route with a junction north of the pond. However, on the map for the abandoned
1971 review, Guestling 9 is then shown further south in its current Definitive Map route
meeting Guestling 10a south of the pond. It is understood that this change was not the
result of a claimed route, and that Guestling 9 was not subject to a diversion, but rather
that an opportunity was made in the 1971 review to correct the line of Guestling 9 from that
shown on the 1963 Definitive Map and later OS maps, (which was considered a drafting
error due to scale), to its current location running south of the pond. Unfortunately, this
correction did not get updated on the later OS maps.
Overall, the historical material does not support the application route itself.
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SECTION D – Consultation Process
Consultations with Landowners
Initial Response of the Landowners to the Application
10.1 On 15 January 2015 the Council wrote to the landowner to formally invite them to
comment on the application, asking or a reply by 2 March 2015.
10.2 On 27 February 2015 the Council received a reply from the landowner dated 24
February 2015 consisting of a letter and a landowner questionnaire form.
10.3 Table 8 – Letter from Landowner – 24 February 2015

Claimed Public Right of Way at Guestling
Wildlife and Countryside Act 1981 - Section 53
Thank you for your letter of the 15th of January 2015 enclosing information relating to
the claimed footpath at Maxfield Manor. I am now writing to clarify my position as
landowner and some information which may be useful to you in assessing the claim.
I strongly refute the claimed right of way and feel that the user evidence which has been
submitted is vague, contradictory and unsubstantiated.
Background to Situation
I live at Maxfield Manor and have been the freehold owner of the land over which the
claimed route runs since 1982. The land is let to the Maxfield Nature Conservation Trust
which is a registered charity. The trust occupy just under 300 acres of land in the area
and our focus is on conservation using farming in an environmentally friendly way with
an emphasis on enhancing the area as a wildlife habitat and encouraging traditional
breeds and methods of farming.
I have worked closely with Natural England and East Sussex County Council and have
provided 2 permissive paths for many years.
I am actively involved with the farming and day to day management of the land. The
area over which the route is claimed is located only 50 or so metres from my garden and
so I am especially aware of what is happening on that particular area of the farm.
One of the main aims of the trust is education and we do encourage controlled public
access and organise regular visits by schools and organisations who are interested in
our conservation work. However, due to the sensitive nature of some of the areas we
manage, the trustees and our employees are all aware of the problems which
unchecked access can bring and keen to ensure that any access is properly managed.
The control of dogs near sites for ground nesting birds is essential and everyone
involved with the Trust is briefed to remind footpath walkers to keep dogs on leads. We
have also erected various signs in recent years reminding footpath walkers to keep dogs
under close control.
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The route of the claimed path runs for a distance of approximately 50m to the east of a
pond and it is claimed that this has been walked in addition to the existing Public
Footpath which runs to the west of the pond through the garden of the residential
property known as the Oast House.
Between around 1982 and 2012 The Oast House was owned and occupied by a Mrs
Hilary Jacob who was quite elderly and who became quite distressed when she saw
people walking on the footpath through her garden. On several occasions she shouted
at footpath walkers and I recall an incidence in around 1996 when I encountered a
couple she prevented a couple from walking through the garden, standing on the farm
track not sure of where to go. I explained the situation to them and said they could walk
around the edge of my field.
Over the past few years, prior to moving out of the property my neighbour Mrs Jacob
seemed to become more and more antagonistic towards people walking on the footpath
through her property. After several incidences where I saw and heard her challenging
the legitimate footpath use, I considered it would be neighbourly to allow the permissive
use of the alternative route through my field to the east of the pond. This prevented an
elderly lady who was clearly confused and living on her own in a quite remote location
from becoming distressed. I therefore did not object to any signage directing walkers
through the field but whenever I encountered walkers using the alternative route I made
a point of stopping and explaining the situation and that the route they were on was not
actually the official footpath.
Public Access at Maxfield Manor
As previously stated, because of the conservation activities on the land at Maxfield,
public access is managed and there is a general policy among the trustees, employees
and our volunteers to challenge any walkers who stray from the footpaths or who do not
have their dogs under close control. Footpaths are generally clearly marked and as I
inspect most of the land on a daily basis I would personally be aware of any regular
unauthorised access.
Evidence of Challenge to Footpath Use and No Intention to Create a New Path
Because of the issues with Mrs Jacob whenever I encountered people walking on the
claimed footpath route I made a point of stopping and pointing out that although they
could walk through the field, this was with my permission and it was not the official
footpath route.
I recall a particular incident around 2000 when I spoke with a large party of young
walkers who were confused that the footpath was not on the same route as that which
was marked on their OS Explorer map. I explained the reason to them regarding Mrs
Jacob and they agreed that it made sense.
In 2007 I entered into a Farm Business Tenancy Agreement with The Maxfield Nature
Conservation Trust. One of the terms of the tenancy agreement at clause 2-8 was that
—
The Tenant will take all reasonable steps to prevent fly-tipping or acts of trespass on the
Holding and to prevent any new footpaths or other easements or rights of way from
being acquired over the Holding and will not permit any occupation of any part of the
Holding that might lead to a claim to title of that part through adverse possession and
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will notify the Landlord in writing of any encroachments or repeated acts of trespass on
the Holding.
This is a clear demonstration of my lack of intention to dedicate a new footpath on the
holding.
Physical Barriers Along Claimed Route
There has always been a gate at the southernmost point of the claimed path where it
meets the farm track and because it is used on a daily basis it was not locked.
Comments relating to User Evidence Forms Submitted to East Sussex County Council
I personally know several of the respondents who have submitted user evidence forms
and would comment as follows:
Neville Jacob —
Although his mother owned The Oast House he was conspicuous by his absence until
the point when his mother became very ill. He may have used the `route' between 1980
and 1984 but I have no recollection and furthermore it must be in his interest to try to
have the 1066 footpath diverted away from the garden as he was selling the property
after her death.
Richard Telford I do not know this person and am unable to comment on his statement.
M Peak—
Mr Peak lived at Larch Cottage between 1983 and 1984 but since then only claims to
have walked the route 2 / 3 times a year up until 2012. This is not regular usage and his
evidence should be discounted.
Mr T J Chedzoy —
I know Mr Chedzoy and as far as I am aware he has never walked this part of the farm.
I have certainly never seen him. In fact I have spoken with him on several occasions
regarding both shooting and trespassing on my land adjacent to his pheasant and duck
shoot without permission.
Mr A M Chantler—
Mr Chantler was previously employed by me on to do some carpentry work in 1989
which was unsatisfactory and lasted for a very short time but he claims that the
landowners do not know him personally. This is inconsistent and as far as I am aware
he has not been to the property since 1989. In any case he only claims to have walked
the route yearly which does not constitute regular usage.
Rodney Evans —
Mr Evans worked for Mr Charles Cooke who owned the property in the 1970s and 80s
and so his evidence during that period must be discounted as he clearly accessed the
land as part of his employment as a farm worker. I know Mr Evans as he lived at Oast
Cottages, opposite my house for 10 years. As a neighbour I had no objection to him
using the route as he would also have been aware of the issues with Mrs Jacob at the
Oast.
Conclusion
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I have never had any intention of dedicating the claimed route as a Public Right of Way.
The route was used with my express consent up until 2014 due to the issues with my
neighbour Mrs Jacob and I have always made a specific point of stopping anyone using
the claimed path.
The user evidence which has been submitted is vague and limited in terms of only six
respondents, at least two of whom were employed at the farm. This does not
demonstrate continuous usage by the general public.

Even if the additional route is granted, it will not result in the closure of the existing route
through the garden of the Oast. This is the traditional route of the 1066 way, is more
direct and should continue to be used as the main footpath.
I trust this will be of some use to you in investigating the claimed routes and look forward
to hearing from you in due course with regards to a meeting on site. Please do not
hesitate to contact me if you have any queries or wish to discuss anything.
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10.4 Table 9 - Owner/Occupier Questionnaire Form by Landowner
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First Response by the Applicant to Landowner’s First Response
11.1 On 5 March 2015 the Council wrote to the Applicant enclosing the response by the
landowner and asking for comments by 5 May 2015.
11.2 The Applicant replied in a letter dated 22 April 2015, as follows:
11.3 Table 10 – Letter from Applicant, 22 April 2015.

Claimed Public Right of Way at Guestling
Thank you for your letter of 15th January which included Mr Newton’s response to the
Claimed Public Right of Way application that we submitted at the end of last year.
Having read Mr Newton’s comments we wish to offer our response, as we feel that his
wandering argument lacks focus and regrettably descends into personal comment.
The nature of our argument is that the footpath, as described in our original application,
has been in use for many decades for both leisure and commercial/agricultural
purposes, and that those who farmed the land have allowed walkers to walk across it,
and because it has been so long in use, many had assumed that it was an established
right of way. Our argument is not so much to do with Mr Newton’s tenure but the fact
that it has been a well-known and well-used route long before Mr Newton arrived in the
area from the city.
In gathering evidence for this application, there was no shortage of people who
remembered using the footpath regularly within the last 20 years. The user evidence
that has been submitted reflects the experience of those who remember walking the
path more than 20 years ago, whether from childhood days, or as a leisure activity over
many decades. We are witnesses to the fact that the route existed long before Mr
Newton's arrival and that we have all at different times been regular and habitual users
of the path. Tim Birch has said that when he first moved to Larch Cottage, he was,
‘excited about the network of public footpaths in the area’.
Mr Newton has also omitted to mention that the claimed footpath was signed with 1066
signage and included side access (a gate and stile) from the main gate, a not
insignificant detail. I was told by East Sussex Council that the Ramblers’ Association
originally installed the signage, so it was hardly a grudgingly permitted route as Mr
Newton seems to suggest. Mr Peak attached published literature, describing the route,
to his user form. All in all, a picture of regular and substantial use, backed up by Mr
Newton’s own recollection of walkers using the footpath. It should also be borne in mind
that when he first moved to the area Mr Newton did not own the land under
consideration.
It is surprising that Mr Newton’s Tenancy Agreement with the Maxfield Nature
Conservation Trust (Charity Number: 1108273) includes the words, ‘to prevent any new
footpaths’, I am sure that the Maxfield Trust does not consider itself above the law in
this matter and that the intention of the clause is instead to decline further new
permissions. If this clause becomes significant we would like to verify the terms of the
said tenancy agreement.
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We feel, that the footpath claimed is of no greater conservation value than other
stretches of the footpath, and possibly less so, as Mr Newton has recently built a holiday
home on the site which will include car parking facilities, all within 50 metres of his
garden.
I do not propose to engage with Mr Newton’s argument about my late mother who never
had people walk through the garden, for the simple reason that there was nowhere to
go. His argument lacks relevance to the footpath under discussion and to our appeal
regarding the longstanding use of the footpath which we wish to see re-opened at the
earliest opportunity. Personally, I think it disingenuous and lamentable to cast my late
mother in an unfounded negative light to bolster his argument. Similarly, Mr Newton’s
comments relating to individual users who have provided evidence, is also an irrelevant
distraction, because whether you use the footpath for work or leisure, as soon as it has
been used once for leisure purposes it has already been given wider significance. All
users recall seeing many other walkers at different times and that they were never
challenged by Mr Newton or anyone else when using the footpath. Mr Evans has said
that he was never an employee of Mr Charles Cooke (farmer at Eighteen Pounder
Farm).
We would be most grateful, if the footpath that we and many others have used over the
decades could be formally established as a public right of way, available to the
community once more.
Thank you for your attention to this important matter, we look forward to hearing from
you at your convenience

Case Review in 2021
12.1 The case had reached sufficient priority for this report to be complied and completed.

Consultation with Statutory Consultees
13.1 On 2 December 2021 the Council wrote to all its Statutory Consultees, such as user
groups and local Councils, with a copy of the application form and plan to notify them
of the application and to ask for any comments by 20 January 2022. The list of Statutory
Consultees includes many national groups such as the Ramblers Association, the
British Horse Society and the Auto Cycle Union, as well as local groups including the
South Downs Society and the Society of Sussex Wealdmen.
13.2 On 3 December 2021 a reply was received from Rother District Council which simply
said the following
Thank you for your email. I have forwarded your email to our Planning Team to reply,
for further query please email planning@rother.gov.uk
13.3 On 9 January 2022 the Council received an email from David Finney of the Society of
Sussex Wealdmen which said the following:
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Thank you for your email dated 2 December 2021 and the two attachments. The
Society of Sussex Wealdmen has no evidence of use to offer and does not wish to
make representations in this case.

Final Comments from Landowner
14.1 On 14 January 2022 the Council wrote to the landowner with a copy of their comments
made on 24 February 2015 and also the subsequent comments made by the applicant
on 22 April 2015 in response, asking for his final comments by 14 February 2022.

14.2 On 19 January 2022 the Council received the following email from the landowner, as
follows:
14.3 Table 11 – Email from Landowner (those parts which are relevant), 19 January 2022.

Further to our earlier conversation please note my comments.
The only reason that I allowed people to use the disputed stretch of path was in order
to prevent any confrontation with the previous owner of the Oast as she was very
eccentric and given to challenging things she did not like.
As far as I am concerned the Applicant very rarely (if at all) visited his mother since
1983 when I purchased Maxfield Manor and despite his comments the original
footpath to the west of the pond had been used for decades. Again as far as I am
concerned the Applicant only made his comments in order to prevent the footpath
continuing to pass through his (then) garden and that he was hoping to maximise the
sale proceeds.
As far as I am concerned this is a pointless exercise prompted by an individual, who
does not live in the area, for some obscure reason known only to himself.
I am also somewhat irritated that this started in 2015 years ago and is still continuing
with a hiatus of 7 years.

14.4 On 24 January 2022 the Council received a further email from the landowner as follows:
14.5 Table 12 – Email from Landowner, 24 January 2022.

Further to my previous mail and upon reflection I have to add the following.
1/ The Council Portal states that the Council will not consider comments from a person
who has a personal vendetta against the person they are complaining about.
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2/ The deeds of the Oast House make it perfectly clear about the location of the
footpath
3/ A handful of people who are/were friends of the applicant/complainant do NOT
constitute the public at large….where were the complaints from the various ramblers
and footpath users?
4/ There has NOT BEEN CONTINUOUS USE for 20 years or more.
Finally, I sincerely hope this pathetic without merit complaint is treated with the council
reaching the only sensible and logical decision which is to refuse the complainant’s
application.

Final Comments from the Applicant
15.1 On 28 January 2022 the Council wrote to the Applicant with a copy of his reply dated 22
April 2015 and a copy of the landowners 2 emails of 19 January and 24 January 2022,
asking for his final comments by 25 February 2022.
15.2 No comments were received. As such, the consultation ended.
Summary of the Consultation
16.1 The landowner insists that he only allowed people to use the claimed route because Mrs
Jacob had blocked use of the southern end of Guestling 10a through her garden and
so the claimed route became an alternative route for that. He maintains he never
intended the claimed route to become an official public right of way and told people who
used it that it was just an alternative route and the reason for that. The landowner insists
the claimed route is simply an alternative route he allowed for people to use
permissively as his neighbour Mrs Jacob had blocked Guesting 10a. The landowner
discounts the user evidence, pointing out errors in it. He comments that he believes the
application for the claimed route is made by Mrs Jacob’s son in an attempt to remove
Guestling 10a from his property.
16.2 The Applicant has put forward an argument that the claimed route has been used for at
least 20 years for leisure purposes, none of the users of the user evidence he provided
were verbally challenged when using it and that it was signposted for public use and
shown the OS maps as such.
Council’s response to the Comments from the Consultation
17.1 The Council has responded to individual points raised throughout the report above.
17.2 In terms of the Statutory Consultees, none of the responses support the application.
17.3 The landowner has agreed that the claimed route has been used by the public, and
while he has said he has put up signs to indicate this, there is little detail about it.
However, the landowner has also detailed several occasions where he has verbally
challenged people using the claimed route and/or reminding them that it is only an
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alternative route to Guestling 10a. Both he and the charity who occupied and used the
land verbally challenged people to explain the route was a permissive one.
17.4 The Applicant’s view that the claimed route has been used for over 20 years needs to
be supported by appropriate user evidence if that is the case. The Applicant has
provided user evidence forms that detail unchallenged use of the claimed route. The
Applicant claims that his mother never had people walk through her garden as there
was nowhere to go but Guestling 10a is recorded as running through her garden and
the public would have been entitled to use it as a public footpath.
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SECTION E – Site Visit
18.1 Definitive Map Officer Stephen Kisko made a site visit on Wednesday 9 March 2022.
The weather was dry with some sunny spells and visibility was good. The Officer did
not see anyone or speak to anyone during the visit on either the claimed route or the
nearby associated public rights of way.
18.2 The Officer was able to walk the current definitive line of public footpaths Guestling 10b,
10a and 9.
18.3 It was not necessary to walk the claimed route as it was all visible from the field Guestling
10a was in and from point C. Much of the claimed route was also available to access
as it was in the same field as Guestling 10a, or accessible from point C on Guestling 9,
but there was a field gate about 20 metres along the route north of point C.
18.4 The Applicant’s point B is in the field where Guestling 10a is located, and is
approximately 5 metres north of the bridge and gate on Guestling 10a that crosses a
ditch where the route exits the garden of The Oast House and into the field of Guestling
10a.
18.5 It appears the field boundaries or fences that appear on the Applicant’s application map
may be different to what is on the ground today, may have changed since the map was
made or the original map showed incorrect fence features.
18.6 Looking at the Applicant’s map it appears that the boundary around the eastern side of
the pond is 2 straight lines but, on the site visit it appeared that the fence line was more
of a gradual arc shape. The straight lines appear to correspond with the property’s
boundaries on Land Registry.
18.7 At the Applicant’s point C there doesn’t appear to be any evidence of any entrance, exit
or access point and this appears to be the pond or wooded banks of the pond.
18.8 The field boundary just north of point C, going in a south-east direction from the pond,
appears not to be there and is just a driveway to Birdsong Barn although it corresponds
to part of the boundary of Land Registry title ESX91511. On the Applicant’s map, the
field boundary meets another field boundary or fence to the East of it, that goes north
parallel with the claimed route and which forms part of the boundary of Birdsong Barn
garden but this is also not visible and appears to have been removed to make space
for the driveway.
18.9 Showing on the Council’s current internal mapping system, though not on the Applicant’s
map, is another field boundary in an easterly direction from the boundary around the
pond but in reality on the ground the western end of this is not visible and this
boundary/fence starts from the field gate and in effect the area has been opened up to
accommodate the drive of Birdsong Barn and extends the grounds of the Birdsong Barn
gardens into the field that Guestling 10a is in. This does not affect the claimed route
which seems to follow a route closer to the pond, although perhaps presumably goes
through the field gate and into the field of Guestling 10a without crossing the Birdsong
Barn gardens. The Birdsong Barn and the field are all under the same Land Registry
title.
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18.10 From the eastern end of the field gate a further boundary or fence seems to have been
erected enclosing the garden of the Birdsong Barn and forming an edge to the
driveway.
18.11 Although the application map and the Council’s maps show a northern field boundary
or fence for Birdsong Barn, aerial images show that this was probably installed or
formalised somewhere between 2012 and 2018.
18.12 Looking at what is accessible now on the ground, it is thought that the claimed route is
probably not accessible from point C and/or follows an access track from point D on
Guestling 9 towards Birdsong Barn making its way northwards towards the field gate
west of the garden fence of Birdsong Barn and into the field where Guestling 10a is. If
so, then the Applicant’s point C is about 10 metres to the west of what is thought to be
accessible.
18.13 While it has been difficult to determine the exact route of the claimed route against the
accuracy of the Applicant’s map, what is available on the ground, existing and possible
subsequent changes to field boundaries and fencing, the changing land use observed
from aerial images, Land Registry title plots and the Council’s interpretation of all these
matters, an attempt has been made to consider all likely scenarios and routes.
18.14 The above comments are the Council interpretation to what was visible on the site visit
and what is recorded on various maps.
18.15 The following are photographs taken by the Officer during the site visit.
To assist, the following lettered points are represented on the report plan.
A – Applicant’s point A, Junction of Guestling 10b,10a and 9.
B – Applicant’s point B, where the claimed route joins Guestling 10a
C – Applicant’s point C, where the claimed route joins Guestling 9
D – Council’s point D, where the access track leaves Guestling 9 to Birdsong Barn, and
probable location of Applicant’s point C.
E – TQ 8343 1528, where the Applicant’s claimed route turns from south-east to south
south-west and vice versa.
F – Approximate location of the current bridge and gate on Guestling 10a where it crosses
a watery ditch.
G – Approximate location of a field gate on claimed route.
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Photograph 1 - Approach to Guestling 10a and 9 from Guestling 10b looking north-east.

Photograph 2 - On Guestling 10b with Guestling 10a ahead to the left of the pond and Guesting
9 beginning to the right.
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Photograph 3 - Looking ahead along Guestling 10a from the juncton with Guestling 10b and 9.

Photograph 4 – Pond viewed from the start of Guestling 9.
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Photograph 5 – Further view of Pond from Guestling 9.

Photograph 6 - On Guestling 10a looking back to junction with 10b and 9
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Photograph 7 - Bridge on Guestling 10a into field near Birdsong Barn. Applicant’s point B
or close to it.

Photograph 8 - At the gate looking back at Birdsong Barn
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Photograph 9 - In the field of Guestling 10a looking back at most of the claimed route.

Photograph 10 - Start of Guestling 9 south of the pond

Page 79 of 91

Photograph 11 - Guestling 9 just after start

Photograph 12 - On Guestling 9, start of drive to Birdsong Barn and presumably point C or
D. Notice field gate.
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Photograph 13 - Guestling 9, area of point C or D, looking towards field gate.

Photograph 14 - Guestling 9 looking west towards junction with Guestling 10a and 10a.
The pond is on the right by the trees and the driveway to Birdsong Barn goes off to the
right which is point C/D area.
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Photograph 15 - Claimed route, just north of point C/D, showing field gate and fence
boundary of gardens of Birdsong Barn.

Photograph 16 - Guestling 9, view of point C/D further away looking west
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SECTION F – Collation of Evidence of Use
19.1 The following collates the evidence of use uncovered from the evidence provided to the
Council from the Applicant, the historical material, the consultation with the Applicant,
the Landowners and others who have made representations, and the site visit.
19.2 A total of 7 user evidence forms were received. All use was on foot. These are discussed
in Section B.
19.3 Use on Foot / Walking
a) In total, 7 users claimed use on foot.
b) The landowner Mr Newton has admitted it was used on foot but that he made it clear to
users that it was a permissive route only.
19.4 Use by Horse
There is no evidence of the claimed route being used by horse.
19.5 Use by Bicycle / pedal cycle
There is no evidence of the claimed route being used by bicycle.
19.6 Use by Vehicles
There is no evidence of the claimed route being used by a vehicle other than the landowner
possibly using it as part of a working farm.

19.7 Verbal Challenges to Use
In support of the claim –
a) All the user evidence forms say they were not challenged.
In opposition to the claim –
a) The landowner has detailed occasions when verbal challenges were made, though none
of these were those of the user evidence forms.

19.8 Signs and Notices
In support of the claim –
a) The Applicant has said the claimed route was signposted by the Ramblers.
b) The Council understands that for a period of time the claimed route was signposted as
a footpath and also as part of the long-distance path the ‘1066 Country Walk’.
In opposition to the claim –
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a) The Landowner has said the signs were erected to say the route was not public.
b) The Council did not see any signposts or notices on the site visit indicating the claimed
route was for public use. The definitive line of Guestling 10a, 10b and 9 were clearly
signposted correctly with fingerposts along with signs.

19.9 Stiles, Gates, Fencing and Structures
In support of the claim –
a) The Applicant claims there was a gate and stile as side access to the main gate and that
this is admitted by the landowner.
In opposition to the claim –
a) The Landowner has said that there was a gate at point C.
b) The Council saw a field gate on the site visit crossing the claimed route just north of
point C, although it did not approach it to see if it was locked or not.

19.20 Other Use considered
a) Use under Secrecy. There is no record of any use by secrecy.
b) Use under Force. There is no record of any use by force.
c) Use by Permission / Licence. The landowner states that any use of the claimed route was
by permission and details occasions when users of the route was advised of this.

19.21 Summary of Evidence of Use
Council’s response to Evidence of Use
The Council has responded in detail to the evidence of use above.
The Council has reviewed the evidence of use provided on the user evidence forms and
maps and analysed their content and merit. The number of user evidence forms, 7 in total is
not a considerable amount and does not detail a great deal of frequent use.
This level of use is not significant and does not warrant the conduct of interviews.
The Council does not consider this level of use sufficient enough to support such an
application based on user evidence.
According to the Council’s records, it understands that the definitive line for the extreme
southern part of Gueslting 10a was out of use to the public due to a missing bridge and also
possibly in part due to the landowner not wishing to allow public access. As a consequence,
the use of the claimed route appears to have come into being as an alternative route. When
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the landowner of the claimed route (Mr Newton) wanted people to stop using it, he closed it
and the definitive line of Guestling 10a was eventually reopened as it is today. The Council
considered the claimed route was used as an alternative to Guestling 10a, at the behest,
permission and knowledge of the landowner.
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SECTION G – Summaries of Evidence from Both Parties
Evidence from both parties
20.1 Summary of Applicant’s Evidence
The Applicant has provided 7 user evidence forms, one of which is his, for 7 users to
support the claim of a public footpath along the route.
The Applicant insists that the claimed footpath has been used by the public for over 20
years, maybe as much as 70 years, and has been marked on the OS maps as such
and those maps showing the long-distance ‘1066 Country Walk’ route. The claimed
route has been waymarked as such on the ground along with the 1066 County Walk
signs by the Council and the Ramblers.
The Applicant claims that the part of Guestling 10a that goes through the gardens of
The Oast House is wrong as no one used it as there was nowhere to go. No one has
been challenged using the claimed route.
The Applicant has provided a series of OS maps of the area, and leaflets detailing the
1066 Country Walk.
20.2 Summary of Landowners’ Evidence
There is 1 landowner affected by the claim, who has responded during the consultation.
The landowner disputes the existence of the claimed public footpath.
The landowner insists that he and a conservation trust that helps him manage the land
will challenge people using the claimed route and have done so in the past.
The claimed route only came about and into use because his neighbour Mrs Jacob,
who owned The Oast House, refused people to use the official route of Guestling 10a
through her garden and to avoid her getting distressed about it the landowner allowed
people to use the claimed route permissively in order to defuse the situation. It was
made clear to users why it was allowed to be used and that it was by his permission.
The Farm Business Tenancy Agreement that the landowner has set up with The
Maxfield Nature Conservation Trust mentions that he has no wish to dedicate any public
footpaths over his land.
There is a gate at the southern end of the claimed route which is not locked.
The landowner refuses the evidence given by the users as vague and not enough.
At some point between Mrs Jacob taking ownership of her house in 1982 and 2014 the
landowner allowed people to walk the claimed route east of the pond by his permission.
The application to register the claimed route is an attempt by the Applicant to stop
people using the footpath in his garden so to maximise the sale proceeds of The Oast
House. The claimed route has not been used for 20 years.
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SECTION H – Conclusions
Considerations not permitted within the Wildlife and Countryside Act 1981
21.

The implications and impact relating to the safeguarding of anyone affected, public
health, the environment, equalities, health & safety, suitability, desirability and
necessity of making or confirming an Order under Section 53(2) of the Wildlife and
Countryside Act 1981 are not considerations permitted within the Act. Any such Order
must be made and confirmed based on the relevant evidence alone.

Conclusions made from the evidence
22.1 At first sight, it was thought that the claimed route was possibly connected to the idea
that the current recorded route of Guestling 9 was misplaced, because the line of this
route shown on the 1963 Definitive Map and later OS maps showed it passing to the
east of the pond and joining Guestling 10a at point B. However, it is understood that
after the 1971 review of the Definitive Map the correct course of Guestling 9 was
recorded on subsequent Definitive Maps as going south of the pond along the track
outside of Maxfield Manor, to join Guestling 10a as it does today. While it is unfortunate
that the OS maps did not get updated to show this and the claimed route follows a
similar (though not the same) course east of the pond, it is not thought that this matter
of correcting the Definitive Map is associated with the claimed route itself. It is possible
the course shown on the 1963 Definitive Map and OS map may have been used by the
public from the 1950s to the 1970s when they should have been using the route of
Guestling 9 as it is shown today, it is not thought that the claimed route, and the use of
it, came about because of this. Moreover, the claimed route is not exactly the same as
this route. The idea of claiming the route of Guestling 9 as shown on some OS maps is
not possible and does not support the application.

Furthermore, it is understood that the use of the claimed route is more to do with
providing an alternative route for the southern part of Guestling 10a that passed through
the garden of Mrs Jacob’s (previous owner, deceased) The Oast House which appears
to have been blocked. It appears the landowner provided the claimed route for people
to use permissively as an alternative which also explains why it is a different route to
the 1963 Definitive line and OS maps.
Therefore, this application is not about a drafting error of Guestling 9 but about
recording the alternative route of part of Guestling 10a using user evidence even though
the official line of Guesting 10a was already recorded and was, or should have been,
available to the public as a public right of way. As Guestling 10a is already recorded on
the Definitive Map, should the application route be added, it would be in addition to this
and would not remove the current route of Guestling 10a.
22.2 The Council considers that it has investigated the matter fully, having carried out
historical research, consulted with relevant bodies, by taking into account the evidence
of the Applicant, and the submissions of the affected landowner.
22.3 The overwhelming body of evidence is the user testimony presented in the user
evidence forms and other mapping material presented by the Applicant. Taken alone it
is felt that the number of user evidence forms, and the frequency of use, is not a
sufficient amount to warrant a satisfactory level of use.
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22.4 It was not felt necessary to interview the users in this case.
22.5 Depending on how the course of the Applicant’s claimed route is mapped on the
ground, it may be possible that part of this route from point C northwards is not
accessible due to trees and the pond area, though it is also feasible that the claimed
route is intended to go north of point D and onwards through a field gate. Generally,
there is nothing else immediately obvious in the landscape to suggest that the claimed
route could not be reasonably alleged to subsist as claimed.
22.6 While the use as represented in the User Evidence Forms appears to be uninterrupted
and as of right, there is not sufficient evidence of use during the relevant 20-year
period, as presented, to accept that a public right of way has been dedicated. The
landowner has also said that use was by permission only which would act against the
as of right use. As well as the evidence of use during the relevant period, the Council
has also considered the evidence of use at other times, in particular the evidence of
use that pre-dates the relevant period as put forward in the user evidence forms.
Similarly, the evidence of use beyond the relevant period is also insufficient to support
the application.
22.7 There is evidence to rebut the claim and counter the user evidence during the relevant
period such as verbal challenges and signs. There is also evidence in the user
evidence forms of unchallenged use which help support the claim of ‘as of right’ use
along the claimed route.
22.8 The mapping evidence provided by the Applicant refers to the course of Guestling 9
being incorrectly shown on OS maps and is on a different course to that claimed.
While it doesn’t stop the OS route being claimed, it is not the route the users have
indicated in their evidence and therefore does not support the application.

Using the Conclusions of the evidence to decide if the Tests have been passed
23.1 The first issue is to consider Test B, which looks at whether the evidence discovered,
when considered with all other relevant evidence available, shows that it can be
reasonably alleged that a public right of way subsists on the claimed route.
23.2 The Council must decide if the route in question, which is not shown on the definitive
map and statement, actually subsists such that the map and statement require
modification.
23.3 For user evidence-based claims, the test involves considering whether there has been
evidence of use sufficient to a raise presumption of dedication, and that the claimed
route has been used by the public as of right without interruption for 20 years.
23.4 To make an Order for the application route, it is necessary for the test to have been
passed and that the evidence to have found a reasonable allegation of the existence
of public rights. If the test has been met then the Council should make an Order.
23.5 There has been limited amount of user evidence provided in support of the case.
Having considered the evidence submitted in support of the claim, that submitted by
the landowners, by other users, and all matters raised in the written representations,
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the Council has concluded that there is not enough evidence, which when considered
with all the other relevant evidence, for it to be reasonably alleged that a right for the
public subsists over the land in question.
23.6 This is because the application for a modification order was not accompanied by
sufficient evidence to confirm that the current definitive map for the area was incorrect.
The evidence showing 7 users claiming use of the claimed route is not sufficient to
reasonably allege a public footpath exists. The rebuttal statements provided by the
landowner also bring the as of right use into question. The fact that the southern end
of Guestling 10a was blocked would give reasonable reason for the landowner to
claim that he gave use of the claimed route by permission as an alternative route. It’s
possible that, prior to 2013, the general public and/or the users used, or tried to use,
the route shown on the OS map because it was shown and/or may have been
signposted as such, and may have been accessible, but there is insufficient evidence
to suggest so. Furthermore, it is possible that the general public and, as the user
evidence forms suggest, the users, used, or tried to use, the claimed route around the
pond because it may have been signposted as such, and maybe accessible, but there
is counter evidence to suggest it was by permission as an alternative route to
Guestling 10a being blocked and the level and frequency of use is considered
insufficient for a dedication to have arisen. It could also be argued that, if the general
public and/or the users were using the OS map route and/or the claimed route
because they considered it be the official public right of way route for Guestling 9 or
indeed Guestling 10a, that this could be seen that they were using the way by
permission in the same way that they use other recorded public rights of way, and this
would counteract the belief that they were using it ‘as of right’. Both the quality and
quantity of the user evidence must be analysed. As well as there being only being 7
users, the frequency of their use is also either insufficient or not specific enough. On
balance, the low level and frequency of use in the available evidence and the claim
by the landowner of the permissive use, which acts to rebut the claim, outweigh the
user evidence in support of the application.
23.7 The Council has looked at all the evidence and decided that it is not sufficient for Test
B to have been passed.
23.8 The Council has also looked at historical maps and documents, none of which provide
sufficient evidence to allow it to be reasonably alleged that the route exists along the
course that is claimed. If solely based on the historical material alone, the application
has failed to meet this test.
23.9 The Council must also consider Test A which concerns whether the user evidence,
when compared with all the other evidence available, shows the application route
subsists on the balance of probabilities. To confirm an opposed order for the route,
this more onerous test of whether the evidence shows, on the balance of probabilities,
that public rights actually exist must be satisfied.
23.10 The Council has considered all the available evidence and concluded that this test
has not been passed. This is because there is a lack of satisfactory user evidence in
support of the application particularly when weighed against the lack of rebuttal
evidence from the landowner.
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23.11 The Council has also looked at historical maps and documents to see whether that
evidence allows for Test A to be passed and has concluded that it does not. If solely
based on the historical material alone, the application has failed to meet this test.
23.12 The user evidence does not allow for Test B and Test A to have been passed. The
historical evidence is insufficient for either test to be satisfied.
23.13 Therefore, the only option open to the Council, as the Registration Authority, is not to
make a definitive map modification order which would otherwise amend the definitive
map and statement and so not to grant the application as made.

Common Law dedication
24.1 Alternatively, a Public Right of Way may be established over a shorter period of time
under Common Law. A dedication of a route as a Public Right of Way can be implied
from evidence of use by the public and of acquiescence in that use by the landowner.
Dedication at Common Law is possible if the landowner has dedicated the way and
the public have accepted such dedication. Mr Justice Dyson held in Nicholson 1 that;
24.2 The more intensive and open the user and the more compelling the evidence of
knowledge and acquiescence, the shorter the period that will be necessary to raise
the inference of dedication.2
24.3 Section 5 of the Planning Inspectorates Definitive Map Orders: Consistency Guidelines
suggest that even where a claim meets the tests under Section 31 of the Highways
Act 1980 for dedication under statute law, there should be consideration of the matter
at Common Law.
24.4 Dedication at Common Law may be considered where a way has been used by the
public for less than 20 years. Where the origin of a highway is not known, its status at
common law depends on the inference that the way was in fact dedicated at some
point in the past.
24.5 Relatively few highways can be shown to have been expressly dedicated. In this case,
there is no evidence before the Council that the landowners acquiesced to public use.
While the landowner was aware of the public use, he did not allow it to occur without
incident and did not accept or admit that the route was a public right of way, instead
allowing use permissively and advising the public as such.

Formal Recommendations
25.

1
2

It is recommended that an Order is not made to amend the Definitive Map and
Statement for the area which would otherwise add a public footpath to the Council’s
Definitive Map as claimed for in the application.

Nicholson v Secretary of State for the Environment (1996) QBD OT
Ibid
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Background Documents
26.

Evidence submitted by the Applicant (such as user evidence forms), evidence
submitted by the landowner, any representation received as part of the written
consultation, and the Council’s historical research and Land Registry material, is
provided, summarised and included in this report, and can be seen in full on request.

Rights of Appeal
27.1 If the Council declines to grant the application, the Applicant has a right of appeal to the
Secretary of State. The Applicant must serve notice of appeal on the Council within 28
days of the Council's decision.
22.2

If the Council grants the application and makes an Order, public notice of the Order is
given. If any duly made objections are received within a specified period of time and not
withdrawn, the matter is referred to the Secretary of State for a decision.

Council persons
Contact Officer:

Mr Stephen Kisko, Definitive Map Officer, Rights of Way.

Team Manager: Mr Andrew Le Gresley, Team Manager, Rights of Way & Countryside.
Local Member: Councillor Mr Carl Maynard
Division: Brede Valley and Marsham
Parish: Brede ; Fairlight ; Guestling ; Sedlescombe ; Udimore ; Westfield
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