Stephen Kisko
From:
Sent:
To:
Subject:
Attachments:

Michael Wood <
>
21 March 2022 10:10
Stephen Kisko
RE: RWO 200 – Definitive Map Modification Order - Claimed public right of way at
Beddingham, A26 to Red Lion Pond.
Firle Estate RWO200 Objection 21 March 2022.pdf

Dear Mr Kisko,
Please find attached the objection of the Firle Estate.
Kindly acknowledge safe receipt.
Best regards, Michael Wood
Michael Wood, Director
ET Landnet Limited, The Quarry Office, Pen Y Garn, Cefneithin, Llanelli SA14 7EU

www.rightsofway.co.uk
Our privacy statement, our terms of engagement and our current fee and expense rates are published at:
www.rightsofway.co.uk/termsandlegal and all instructions and advice is provided subject to these.
ET Landnet Ltd provide specialist legal and technical advice on rights of way, countryside and coastal access.
Registered Office 44/54 Orsett Road Grays Essex RM17 5ED. Company Number 6126031. Registered in England and Wales.
This e-mail and any files transmitted with it are confidential and may be legally privileged. They are for the sole use of the intended recipient. Copyright of this
e-mail and any accompanying document created by or on behalf of ETL, is owned by us. If you are not the intended recipient of this e-mail or any part of it
please telephone us immediately on
You should not use or disclose to any other person the
contents of this e-mail or its attachments (if any), nor take copies. We cannot accept any liability for any loss or damage sustained as a result of software viruses
and would advise that you carry out your own virus checks before opening any attachment.

From: Stephen Kisko <Stephen.Kisko@eastsussex.gov.uk>
Sent: 15 March 2022 14:29
To: Michael Wood <
>
Subject: RWO 200 – Definitive Map Modification Order - Claimed public right of way at Beddingham, A26 to Red
Lion Pond.
Dear Mr Wood
Re: RWO 200
Please find attached a letter and documents in relation to the above claimed public right of way.
Many thanks

Stephen Kisko
Definitive Map Officer
Rights of Way and Countryside Team
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Wildlife and Countryside Act 1981
Section 53
The East Sussex County Council (Lewes District) Definitive Map and Statement
The East Sussex (Public Restricted Byway Beddingham 12) Definitive Map Modification
Order 2022

Objection by the Firle Estate.

1. The Firle Estate OBJECTS to the confirmation of this Order.
2. The Firle Estate filed a detailed response to the Schedule 14 appeal in which it set
out a response to the evidence adduced in support of the Order Route. This
response is dated 6 November 2020. A copy is filed herewith. The Firle Estate rely
upon the content of this document in objection to this Modification Order.
3. In her decision on the Schedule 14 Appeal dated 14 June 2021, the Inspector found
that:
a. (at paragraph 13) “From an examination of the documents adduced it is
apparent that the southernmost end of the appeal route has not always
followed the same alignment. Old maps up to and including the First Edition
Ordnance Survey (‘OS’) one-inch map show the route splitting into two with a
fork heading in a south-westerly direction and a fork heading in a southeasterly direction, the latter broadly consistent with the appeal route. The
southernmost end does not appear on the tithe map. Later OS mapping
shows the south-easterly fork taking a slightly different alignment where the
pond is now mapped, running to the north and then east of this feature.”

b. (at paragraph 42) “The evidence in my view is finely balanced. There is a
conflict of evidence but no incontrovertible evidence which demonstrates
that public rights do not exist or could not have existed at some point in the
past. It follows in my view that Test A has not been met but that the balance
just tips in favour of Test B and a reasonable allegation that a right of way
subsists.”
4. The Firle Estate maintain that the lack of a consistent depiction of the Order Route
and the absence of evidence of use by the public is a consequence of any route being
private in nature and not that the Order Route was a public highway.
5. Despite considering all of the available evidence, the Inspector was unable to
conclude that the evidence demonstrated the existence of a highway on a balance of
probabilities. She expressly found that Test A (that a right of way exists) has not
been met from the evidence upon which she adjudicated.
6. For this Order to be confirmed the evidence must reach the standard to discharge
Test A. It does not do so, there is no further evidence which will change that balance
and the Order should not be confirmed.
7. The Firle Estate reserves its right to submit further evidence and make such
submissions as may be appropriate and relevant in the determination of this Order
by the Secretary of State.

ET Landnet Limited for the Firle Estate

21 March 2022

The Quarry Office, Pen Y Garn
Cefneithin, Llanelli SA14 7EU

PINS REFERENCE: FPS/G1440/14A/10

Appeal by Christopher Smith

Wildlife and Countryside Act 1981 – Section 53
Claimed Public Right of Way at Beddingham, A26 to Red Lion Pond.

Response to the appeal of the Applicant by ET Landnet Ltd on behalf of the Firle Estate.
1. In his notice of appeal the Applicant identifies a number of issues as follows:

1.1. Ownership of the northern end of the claimed public right of way.
1.2. New evidence as to the existence of a mill along the claimed route.
1.3. The interpretation of the change of the route alignment.
1.4. The weight to be given to historic (“old”) maps.
1.5. The weight to be given to the Tithe Map evidence.
1.6. The weight to be given to the evidence from the Finance Act 1909/10.
1.7. The relevance of the first Definitive Map.

2. East Sussex County Council as the Order Making Authority concluded in its investigation
that there was insufficient evidence to raise a reasonable allegation that the application
route carried any highway rights.

3. The documentary evidence is to be considered in accordance with Section 32 Highways
Act 1980 which provides:

Evidence of dedication of way as highway.
A court or other tribunal, before determining whether a way has or has not been dedicated
as a highway, or the date on which such dedication, if any, took place, shall take into
consideration any map, plan or history of the locality or other relevant document which is
tendered in evidence, and shall give such weight thereto as the court or tribunal considers
justified by the circumstances, including the antiquity of the tendered document, the

status of the person by whom and the purpose for which it was made or compiled, and the
custody in which it has been kept and from which it is produced.

Ownership

4. The Ownership of the northern end of the route was not a determinative aspect for the
success of the original application and no point is taken that there is an area of highway
land between the highway carriageway at the northern end of the route and the route
that extends south from that point.

Evidence of the existence of a mill along the claimed route

5. At section 20.7.5 of its report the Order Making Authority considered the evidence of
the existence of a mill located along the length of the claimed route and specifically the
evidence of the Sussex Mills Group. In the final paragraph of that section the Order
Making Authority concluded that the material submitted at the time of determination of
the application was “highly anecdotal, suggestive, mostly irrelevant, and open to
interpretation. No primary sources have been provided and relying on Facebook
comments can be unreliable and untested”. Given the test to be applied to evidence
under Sections 32 Highways Act 1980, this supports a view that such evidence should be
given no weight.

6. The Order Making Authority further found in the same paragraph that “it doesn’t
provide sufficient evidence that the public were using the claimed route as a public
route to access the mill”.

7. In his appeal the Applicant has sought to challenge these findings and has sought to
adduce further material in support of his arguments that (a) there was a mill on the land
served by the claimed route and (b) that access to the mill was thereby indicative that
the claimed route was a public highway being use as of right.

8. The Applicant makes a number of assertions in respect of which we say as follows:

8.1. “Any use of the application route to get to the mill would have used nearly the whole
or the whole of the application route”. The Applicant acknowledges that the whole
of the route may not have been used yet this would be necessary evidence to be
able to consider if the route was public.

8.2. “We do not know (the nature of the miller’s interest in the land) … The miller would
have had no power to allow access over another person’s land.” The mill must have
been accessible from the highway so as to be able to:
8.2.1. Gain access to the mill by the miller, and
8.2.2. Enable the delivery of grain to the mill for milling, and
8.2.3. Enable the produce of the mill to be taken away.

The assertion that the “miller would have had no power to allow access” is a
fundamental misunderstanding of law. There must have been some legal basis upon
which the route could be used as a means of access (either through ownership of
land or by reason of a right to gain access to the mill (an easement) without which
the mill would have been landlocked and inaccessible to everyone including the
miller) and any such ownership or right would have been usable by anyone seeking
access to the mill. There is nothing to indicate that the mill was not part of the
farming enterprise of the land in which it was situated or that the miller was not an
owner of the land or had an interest in the land.

8.3. “I suggest that it is common sense that the mills would be visited by members of the
public”. The mill would have been a business premises to and from which people
would require access for the purposes of the business. This does not mean that
such access was because the claimed route must have been a public highway. As
identified above there must have been a right of access to that building which
would provide those with business reasons to gain access.

8.4. “If the purpose of the route was solely or mainly to access the mill, as was suggested
in the 1930s, it is strange that it survived in place for nearly 100 years between 1840

and the 1930s”. There is nothing to suggest that the claimed route served solely as
an access to the mill, as it also provides access to land.

8.5. “I should add that I do not understand the comments by the authority to the effect
that posts on facebook are not public because you are required to register and log
in.”. The Applicant seems to fundamentally misunderstand that comments on
Facebook are not vetted for accuracy or origin (see comments above re Section 32
Highways Act 1980)

9. The Applicant expands upon his view regarding the basis upon which the mill would
have been visited by the public (see his page 20) and again refers to the requirement for
a permissive agreement otherwise the use must have been of a public highway. As set
out above, this is an unlikely scenario.

10. The Applicant states that as he has been advised of a suggestion of sales taking place
from the mill that this is “clear evidence of public visits”. Quite apart from the source
for this “suggestion” being wholly untested, and that it is merely “suggested” without
proof, it is not necessary for someone visiting a business premises to do so only because
it is served by a public highway. It is equally possible for trading to occur through use of
an easement or other right benefitting the commercial property to which its customers
may avail themselves.

11. The Applicant further argues that the Order Making Authority’s scenario that visitors to
the mill may have done so on a permissive basis is “highly unlikely”, on the basis that
such an arrangement could not be “policed”. He further argues that no evidence of a
permissive arrangement has emerged.

12. It is not for the Order Making Authority or others to prove that access to the mill was by
virtue of an express permission or through the grant of a right or on any other private
basis. The burden is on the Applicant to demonstrate that such access was by virtue of
the claimed route being a highway, and he has failed to do this.

Changes in route alignment

13. The Applicant contends in his appeal that “some variation must be expected on older
maps because of the surveying methods”. He further contends that by virtue of the
nature of the land crossed, a way “may not have been clear at all times” and that “Red
Lion Pond is simply a dry dip in the land”.

14. By his acceptance that route variations are to be expected, the Applicant accepts the
existence of the variations in this case. The variations are not de minimis but are
significant. The specific ground condition reasons advanced by the Applicant are pure
speculation on the part of the Applicant and are unsupported by evidence.

15. A highway must have a discernible alignment and the considerable divergence in the
alignment at the southern end of the claimed route is of such magnitude that it cannot
be dismissed as a mapping “tolerance” or attributable to any of the exceptions advanced
by the Applicant. See further below in respect of the Tithe Map alignment.

The weight to be given to historic maps.

16. The Applicant argues that the “purpose of these maps was to inform travellers” and thus
they were likely to be accurate (despite his counter argument on accuracy on the issue
of alignment – see above). He specifically points to the key on the Greenwood Map and
recites a small part of paragraph 2.24 of the Planning Inspectorate’s Consistency
Guidelines to support his argument.

17. Paragraph 2.24 also makes clear that in regard to a “cross road” shown on “old maps
and documents” that this may mean different things.

18. Further, paragraph 2.26 makes it clear that “an Inspector will need to consider the term
“cross road” in relation to each particular map or document. That a cross road appears
on an old map or document does not automatically indicate public rights…”

19. Paragraph 2.30 reinforces this, saying “in considering documentary evidence, the
recording of a way as a cross road on a map or other document may not be proof that
the way was a public highway, or enjoyed a particular status at that time. It may only be
an indication of what the author believed…In considering such a document due regard
will not only need to be given to what is recorded, but also the reliability of the
document, taking full account of the totality of the available evidence (our emphasis)
in reaching a decision”.

20. In their commentary on this class of evidence, Riddall and Trevelyan say at section 6.3.11
of the Fourth Edition of the Blue Book (page 154 - attached) that:

“Commercial Maps…
The depiction on one of these maps of double lines in a manner intended to indicate a
road (in this section meaning a way used by vehicles) is evidence of no more than the
existence of a belief by the cartographer that a road existed on the line shown. Because
of the notorious inaccuracy of maps published prior to the establishment of the
Ordnance Survey, the depiction on such a map of a road is of itself no evidence that a
road existed, either on the line shown or at all…
If it is accepted that a road depicted on an old map did in fact exist on the ground on the
line shown on the map, its depiction is no indication as to whether there was any form
of public right of way over it (our emphasis)”

21. Section 6.3.11 also notes the finding of Hilbery J in Merstham Manor Ltd v Coulsdon and
Purley UDC (1936):

“There is nothing in the maps … to show whether the topographer-author was intending
to represent the roads on his maps as public highways… I do not find that they give me
any assistance…”

22. It is clearly established, therefore, that the depiction of the route on a historic
commercial map cannot be evidence by itself that the same carried any public rights.

The inconsistency in depiction of the locality and the omission of the Order Route from
other maps further challenges any implication of an establish highway.

23. As to the argument that as these old maps show other routes which are now highways,
in section 6.3.11 it is noted:

“Where a way that exists today as an accepted public right of way (of any particular
description) is depicted on the same line on an old map, this is evidence that the way
was physically in existence at the day of the old map… but it does not have any bearing
on any question relating to status of the way”.

24. No weight can be given, either to the commercial maps, or to any comparison of routes
on the old commercial maps and how these may now be recorded on the Definitive Map
or highways records. The single reference in the Greenwood Map cannot amount to
evidence of historic highway rights.

The weight to be given to the Tithe Map evidence

25. The Applicant has adduced extracts of sections of the northern junction of the
application route and asserts that it forms part of a wider apportionment number 277
which is recorded in the Apportionment as “Roads River and Waste”. As far as this goes,
this is not in dispute.

26. The evidence which the Applicant adduces is partial and self-serving. The Applicant has
not adduced evidence for the greater part of the clamed route or the Apportionment.

27. In its assessment of the Tithe Map evidence, the Order Making Authority at paragraph
20.7.2 of its Report describes the depiction of the claimed route as follows:

27.1.

(From the North), the first 560 metres to “a point approximately 70 metres

west of Coombe Barn is shown in sienna and as wide as other nearby roads…”

27.2.

Other routes are similarly shaded sienna but are not highways. From this it

must follow that the shading of a route in sienna is not indicative of any public
status
27.3.

The route proceeding south from the point described above is depicted in a

different manner. The route is crossed by a dotted line which is unexplained.

28. In the PINS Consistency Guidelines, the following advice is given:

29. For any weight to be given to the Tithe Map referred to by the Applicant the whole of
the document and the Apportionment must be adduced.

30. A section of the Tithe Map showing the whole length of the route is attached. This
shows the difference in depiction of the route at the point that it ceases to have the
appearance of other roads.

31. Also attached are two photos of the southern section of the Tithe Map showing the
claimed route and the Tithe Map Route and a part overlay showing the current public
right of way network showing how the route on the Tithe Map
31.1.

diverges from the claimed route significantly at its southern end, and

31.2.

does not connect to a highway but terminates at apportionment 34.

32. In respect of the gap between the end of the route depicted on the Tithe Map and the
route to the south, the Applicant’s earlier arguments that omitted sections of the route
from old plans are indicative of mapping problems are shown to have no weight. In
producing the Tithe Map it was plainly possible to map a feature across the southern
part of the land over which the claimed route is said to run. The gap and lack of a
highway connection at the southern end is not a mapping error or indicative of
difficulties with mapping, rather it is depicting a route that has a clear terminus that is
within an Apportionment which is not a highway connection.

33. The Order Making Authority reached the conclusion that the Tithe Map was not
indicative of public highway status and in any event cannot support the physical
existence of the southern end of the route. This is the appropriate finding for the
reasons set out above.

The weight to be given to the evidence from the Finance act 1909/10

34. The Applicant cites a number of reasons why routes generally fell out of use in the
period between Tithe Maps in the first half of the 19th century and the survey for the
preparation of the Valuation Plans and records for the Finance Act 1909/10. He
identifies the “re-engineering of riverside routes”, “the process of tarmacking”, and “the
introduction of powered vehicular transport”.

35. He offers this as a reason “why the application route was no longer identified as a
“road””. None of these would preclude a need to formally divert the line of a highway,
and the management of highways in the period from 1840 to 1910 was well regulated
by statute and by those charged with the maintenance of highways. This would be
particularly so in this case as the application route is said to have been a vehicular
highway.

36. None of the possible reasons given by the Applicant are likely to be relevant in this case.
It is another opinion unsupported by evidence as to what changes occurred, or were
likely to have occurred, to this specific route.

37. There is no evidence to explain why the route depicted changed its alignment and the
decision of the Order Making Authority that alignment changes are consistent with the
route being private and inconsistent with the route being public, is sound.

The preparation of the first Definitive Map

38. The Applicant avers in response to the finding of the Order Making Authority that “it is
not necessary to show that the process (of the preparation of the Definitive Map) was
flawed”. Whilst this is correct, it was the Applicant who challenged the accuracy of the
recording of routes on the Definitive Map in his application and the Order Making
Authority were seemingly only responding to this allegation. In doing so they found no
basis for challenge of the process of preparing the Definitive Map.

Conclusion

39. The Appeal should be refused for the following reasons:

39.1.

There is no settled alignment of the route which would be required to find

the existence of a highway. The route variations support the route being private in
nature.
39.2.

The depiction of the route on the Tithe Map shows that it ended as a cul de

sac and not joining with another road.
39.3.

The old maps cannot be relied upon as evidence of status.

39.4.

The Tithe Map is not evidence of status, merely that a route existed. It is not

the application route.
39.5.

The presence or not of a mill close to the route is not evidence that it must

have been accessible by a public highway.
39.6.

The omission of the route as a highway on the 1909/10 Finance Act records is

significant and does not support a finding of a public right of way.

40. The evidence to raise a reasonable allegation must be cogent. All that the evidence
adduced by the Applicant and additionally that which was considered by the Order
Making Authority can demonstrate is that a route south from the northern junction with
the highway existed. There is no consistency in alignment and nothing which can show
that the route can be reasonably alleged to carry highway rights.

41. The Secretary of State is invited to reject the appeal.

ET Landnet Limited

06 November 2020

The Quarry Office, Pen Y Garn
Cefneithin, Llanelli SA14 7EU

Stephen Kisko
From:
Sent:
To:
Subject:

Michael Wood <
>
21 March 2022 15:49
Stephen Kisko
RE: RWO 200 – Definitive Map Modification Order - Claimed public right of way at
Beddingham, A26 to Red Lion Pond.

Dear Stephen,
Thank you for your email. These were all submitted to PINS as part of our response to the appeal. It is possible PINS
did not send them on to you.
Thank you for confirming that our objection is now on file.
Kind regards, Michael
Michael Wood, Director
ET Landnet Limited, The Quarry Office, Pen Y Garn, Cefneithin, Llanelli SA14 7EU

www.rightsofway.co.uk
Our privacy statement, our terms of engagement and our current fee and expense rates are published at:
www.rightsofway.co.uk/termsandlegal and all instructions and advice is provided subject to these.
ET Landnet Ltd provide specialist legal and technical advice on rights of way, countryside and coastal access.
Registered Office 44/54 Orsett Road Grays Essex RM17 5ED. Company Number 6126031. Registered in England and Wales.
This e-mail and any files transmitted with it are confidential and may be legally privileged. They are for the sole use of the intended recipient. Copyright of this
e-mail and any accompanying document created by or on behalf of ETL, is owned by us. If you are not the intended recipient of this e-mail or any part of it
please telephone us immediately on
. You should not use or disclose to any other person the
contents of this e-mail or its attachments (if any), nor take copies. We cannot accept any liability for any loss or damage sustained as a result of software viruses
and would advise that you carry out your own virus checks before opening any attachment.

From: Stephen Kisko <Stephen.Kisko@eastsussex.gov.uk>
Sent: 21 March 2022 13:32
To: Michael Wood <
>
Subject: FW: RWO 200 – Definitive Map Modification Order - Claimed public right of way at Beddingham, A26 to Red
Lion Pond.
Dear Michael
Thank you for your email and the attached document, as an objection to the Order DMMO RWO 200 at
Beddingham.
I acknowledge receipt, and I have placed your objection on file.
Can you tell me, the last 4 pages, which include a copy of a book, a Tithe map and 2 other maps, are these yours and
that you are including now, or have they been provided by the applicant in his appeal or other time? At first glance I
do not think I have seen them before. Please can you clarify.

Many thanks
1

Stephen Kisko
Definitive Map Officer
Rights of Way and Countryside Team
Tel: 01273 337630 | 07795 237425 | 0345 6080 193
eastsussex.gov.uk/rightsofway
Privacy statement
If you need to telephone me, please call me on my mobile.

My working days are Monday to Friday

From: Michael Wood <
>
Sent: 21 March 2022 10:10
To: Stephen Kisko <Stephen.Kisko@eastsussex.gov.uk>
Subject: RE: RWO 200 – Definitive Map Modification Order - Claimed public right of way at Beddingham, A26 to Red
Lion Pond.
Dear Mr Kisko,
Please find attached the objection of the Firle Estate.
Kindly acknowledge safe receipt.
Best regards, Michael Wood
Michael Wood, Director
ET Landnet Limited, The Quarry Office, Pen Y Garn, Cefneithin, Llanelli SA14 7EU

www.rightsofway.co.uk
Our privacy statement, our terms of engagement and our current fee and expense rates are published at:
www.rightsofway.co.uk/termsandlegal and all instructions and advice is provided subject to these.
ET Landnet Ltd provide specialist legal and technical advice on rights of way, countryside and coastal access.
Registered Office 44/54 Orsett Road Grays Essex RM17 5ED. Company Number 6126031. Registered in England and Wales.
This e-mail and any files transmitted with it are confidential and may be legally privileged. They are for the sole use of the intended recipient. Copyright of this
e-mail and any accompanying document created by or on behalf of ETL, is owned by us. If you are not the intended recipient of this e-mail or any part of it
please telephone us immediately on 01267 275962, or notify us by e-mail at office@etlandnet.co.uk. You should not use or disclose to any other person the
contents of this e-mail or its attachments (if any), nor take copies. We cannot accept any liability for any loss or damage sustained as a result of software viruses
and would advise that you carry out your own virus checks before opening any attachment.

From: Stephen Kisko <Stephen.Kisko@eastsussex.gov.uk>
Sent: 15 March 2022 14:29
To: Michael Wood <
>
Subject: RWO 200 – Definitive Map Modification Order - Claimed public right of way at Beddingham, A26 to Red
Lion Pond.
Dear Mr Wood
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