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Date:   12 February 2021 
 
 

 
Report To:  Team Manager, Rights of Way and Countryside Team, 

Communities, Environment & Transport   
 
Title of Report:  Claimed Public Footpath: Adding a public footpath from the 

southern end of existing public footpath Tarring Neville 1 at TQ 
4439 0301 to join existing public footpath South Heighton 17a at 
TQ 4439 0255. 

 
Purpose of Report: To consider whether public rights of way exist under Section 53(5) 

of the Wildlife and Countryside Act 1981 for an Order modifying 
the County Council's Definitive Map and Statement of Public 
Rights of Way. 

 

 
RESOLUTION OF THE DIRECTOR OF COMMUNITIES, ENVIRONMENT AND TRANSPORT 
in accordance with the delegation agreed by the Governance Committee on 23 January 
2018, I approve the recommendation of the report. 
 
 
SIGNED:                    DATE: 12th February 2021 
 
  
 

 
 

 
BREAKDOWN OF SECTIONS 
 
 
 
SECTION A – Introduction, Description of Route, Land Ownership 
 
SECTION B – Evidence provided in the Application 
 
SECTION C – Consultation Process 
 
SECTION D – Collation of Evidence of Use 
 
SECTION E – Council’s Review and Response 
 
SECTION F - Conclusions 

 
 
 
 
 

East Sussex County Council (“The Council”) makes its comments on the evidence 
throughout the report. Where the Council is making its own comment on a particular piece 
of the evidence, it will be written underneath it, indicated as ‘Council:’ 
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SECTION A – Introduction, Description of Route, Land Ownership 
 
1. Introduction 
 
1.1 An application has been received by the County Council (“the Council”) to make an Order 

modifying its Definitive Map and Statement for the Lewes area by adding a public footpath. 
Mr Christopher Smith submitted the application on 4 July 2018 on behalf of the Open 
Spaces Society, 25A Bell Street, Henley-on-Thames RG9 2BA. 

 
1.2 The Applicant has not added numbered or lettered points along the course of the claimed 

route however the Council has added lettered reference points showing the claimed route 
between the points A-B-C-D as on the accompanying report map. 

 
1.3 The application was accompanied by historical documents and associated paperwork. An 

Applicant’s Statement has been submitted to substantiate the claim along with Appendices 
1-4. This written evidence is based on historical mapping evidence and other reports and 
documents. It presents maps and paperwork along with a discussion and analysis as to 
what they show to support the claim. 

 
1.4 No user evidence has been provided in support of the application. 
 
1.5 The Applicant has outlined the claimed route as below: 
 
       Adding a footpath from an end-on junction with footpath Tarring Neville 1 at the parish 

boundary at grid reference 544395 103008 to the riverside path South Heighton 17, at grid 
reference 544391 102555 and shown on the map accompanying this application. 

 
1.6 After carrying out an initial investigation, the Council is satisfied that all relevant application 

forms have been received and all the relevant landowners have been notified of the 
application by the Applicant. The Application form (Schedule 7), Notice of Application 
(Schedule 8), Certificate of Service (Schedule 9) and application map (DMMO plan) 
respectively have been correctly completed and provided with the Applicant’s evidence. 

 
 
2. Legal Position 
 
2.1 The application has been made under Section 53 of the Wildlife and Countryside Act 1981 

which requires the authority to keep the Definitive Map and Statement of public rights of 
way up to date and amend it where necessary.   

 
2.2 The Statutory Test - Section 31 of the Highways Act 1980 states that a highway can be 

created if there are 20 years uninterrupted use of it by the public.  The onus falls on the 
landowner to show that he/she did not intend to dedicate it as a public right of way.  This 
can be by means of notices, verbal challenges, locked gates, barriers or depositions with 
the Highways Authority. A path may also be deemed to have become a public right of way 
under common law over a shorter period of time if the landowner has acquiesced to the 
public use.  

 
2.3 A decision must be based on a consideration of all available relevant evidence.  It is a 

question of whether or not public rights exist or can be reasonably alleged to exist.  The 
desirability and/or suitability of having a public right of way cannot be taken into account 
under either the Highways Act 1980 or the Wildlife and Countryside Act 1981.  This report 
only considers whether highway rights exist along the claimed route.  It is not within the 
scope of the report to consider the implications of having a right of way where one has been 
claimed. 
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2.4 In essence, dedication of a right of way may be presumed where the public have actually 
enjoyed use of the claimed route for 20 years, without interrupted, as of right. 

 
2.5 This is not applicable in this case as no user evidence has been provided. However, the 

Highways Act 1980, section 32 sets out how any court or other tribunal, before determining 
whether a way has or has not been dedicated as a highway, or the date on which such 
dedication, if any, took place, shall take into consideration any map, plan or history of the 
locality or other relevant document which is tendered in evidence, and shall give such 
weight thereto as the court or tribunal considers justified by the circumstances, including 
the antiquity of the tendered document, the status of the person by whom and the purpose 
for which it was compiled, and the custody in which it has been kept and from which it is 
produced. 

 
3.  The Common Law Test 

 
3.1 A path may also be deemed to have become a public right of way under common law 

over a shorter period of time if the landowner has acquiesced to the public use. 
 

3.2 Dedication at common law is possible if the landowner has dedicated the way and the 
public have accepted such dedication.  Mr Justice Dyson held in the case of Nicholson 
v Secretary of State for the Environment (DC) (1998) 76 P & CR 191 that: 
 
The more intensive and open the user and the more compelling the evidence of 
knowledge and acquiescence, the shorter the period that will be necessary to raise the 
inference of dedication. 

 
 
4. The Standard of Evidence 

 
4.1 There are two tests that must be applied, as set out in the case of R v Secretary of State 

for the Environment ex parte Mrs Norton and Mr Bagshaw (1994) 68 P&CR 402.  
 

Test A: Does a right of way subsist on the balance of probabilities? This requires clear 
evidence in favour of public rights and no credible evidence to the contrary. 

 
Test B: Is it reasonable to allege that a public right of way subsists? If there is a 
conflict of credible evidence but no incontrovertible evidence that a right of 
way cannot be reasonably alleged to subsist, then a public right of way has 
been reasonably alleged. 
 

4.2 The Council should make the Order if either of the tests is made out. 
 

4.3 Burden of Proof - The onus falls on the landowner to show that he/she did not intend to 
dedicate the claimed route as a public right of way. This can be by means of notices, 
verbal challenges, locked gates, barriers, or depositions (made under section 36 of the 
Highways Act 1980) submitted to the Council. 
 

4.4 In terms of submitting an application such as this based on historical evidence, for 
example OS mapping, Tithe maps and maps of the Finance Act 1910, the Council has 
to consider whether the evidence confirms if a public right of way is reasonably alleged 
to exist. The Council also needs to consider if the evidence is new evidence that was 
not assessed in the past. 

 
4.5 The relevant statutory provisions which apply to adding a path to the Definitive Map and 

Statement are contained in the Wildlife and Countryside Act 1981 [sections 53(3)(b)] 
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[and] [53(3)(c)(i)] which require the Council, as the Registration Authority, to modify the 
Definitive Map and Statement following: - 

 
“the expiration in relation to any way in the area to which the map relates of any 
period such that the enjoyment by the public of the way during that period raises a 
presumption that the way has been dedicated as a public path” (s53(3)(b)) 
 
“the discovery by the authority of evidence which (when considered with all other 
relevant evidence available to them) shows that a right of way which is not in the 
map and statement subsists or is reasonably alleged to subsist over land in the 
area to which the map relates, being a right of way to which this Part applies;" 
(s53(3)(c)(i)). 

 
 
5. Description of the Claimed Public Footpath 
 
5.1 The Applicant claims the southern end of the footpath goes to the riverside on South 

Heighton 17 at TQ 4439 0255. South Heighton 17 at or near this location is now sub-
divided into footpath South Heighton 17a and footpath South Heighton 17b, with the 
addition of footpath South Heighton 21 running close by and parallel about 8 metres to 
the East. There was a discussion with the Applicant at the start of the investigation 
about the precise location of the southernmost point of the claimed route. The Applicant 
thought this to be just south of the northernmost point of South Heighton 17a, as per 
his grid reference of TQ 4439 0255. Comparing this point to the Applicant’s map (based 
on a historical base map) and seeing that the line of the Applicant’s claimed route on 
this map reached the riverbank at about the location of a water course (drain) entering 
the east bank of the River Ouse, and being able to identify this water course on today’s 
maps, the Council agrees with the Applicant that their location of TQ 4439 0255 is 
approximately just south of the northern end of South Heighton 17a and that TQ 4439 
0255 is an accurate grid reference for this location. The Council will use TQ 4439 0255 
going forward. However, should the investigation and evidence suggest that TQ 4439 
0255 is not the location of the southernmost point of the claimed route, the Council will 
amend this location as applicable. According to the Council’s maps and Definitive 
Statement, the point where South Heighton footpaths 17a, 17b and 21 all meet is TQ 
4438 0256.  

 
5.2 The Applicant’s route falls within the civil parish of South Heighton in the Lewes District 

of East Sussex about 1 mile north of the centre of the coastal town of Newhaven and 
about 5 miles south south-west of the county town of Lewes. It lies within the South 
Down National Park. The claimed route is about half a mile West of South Heighton 
Village Green which is located on Heighton Road within the urban area of the village of 
South Heighton. The immediate area of the claimed route itself is rural, falling across 
grassy fields, passing close by an oxbow lake of the River Ouse and crossing over the 
railway line between Lewes and Seaford. 

 
5.3 Due to the Covid-19 pandemic which was still ongoing at the time of this report, 

Council’s restrictions do not allow for site visits on grounds of health & safety, apart 
from those absolutely necessary (which is not applicable to this application). Therefore, 
unfortunately it has not been possible to carry out a site visit for this application. We do 
not feel this has affected the assessment of the application. However, we will endeavour 
to carry out an inspection when circumstances allow and it is deemed necessary.    
 

5.4 However, using the Applicant’s map and the Council’s mapping systems including aerial 
imagery, the following description can be given. The description is simplified and 
approximate, based on the mapping evidence, and subject to correction and change in 
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light of further information. The Applicant has not used any referenced points in his 
submission and the Council has suggested points A-B-C-D to assist the application. 

 
5.5 The route begins at point A at the southernmost point of footpath Tarring Neville 1 at 

TQ 4439 0301, close to the riverbank of an ox-bow lake of the River Ouse on the land 
owned by the Glynde Estate. It then travels in a generally south-east direction for 
approximately 30 metres over grassland or meadow along the riverbank to 
approximately TQ 4442 0300. It then continues in a generally south south-easterly 
direction for approximately 35 metres over grassland or meadow near the riverbank to 
approximately TQ 4443 0296. It continues in a generally south south-westerly direction 
either through, next to or near a row of trees/woodland first near the riverbank and then 
gradually moving away from it through a field for approximately 120 metres to 
approximately TQ 4439 0284 at point B. It then crosses the land owned by Network 
Rail, running from B at TQ 4439 0284 continuing in a generally south-westerly direction 
across the railway line and through scrubby ground and bushes for approximately 35 
metres until it reaches the land owned by East Sussex County Council at approximately 
TQ 4436 4283 at point C. From here it travels across the land owned by East Sussex 
County Council in a generally southerly direction for approximately 275 metres across 
what looks like open grassland and field, crossing the northern part of footpath South 
Heighton 21 at approximately TQ 4439 0256 and terminating near the northern tip of 
footpath South Heighton 17a, on the riverbank, at approximately TQ 4439 0255 at point 
D. 
 

5.6 From the aerial image there appears to be a path marked in the grass from point A to 
TQ 4442 0300. This may be a continuation of a path from the West along the riverbank, 
which could be Tarring Neville 1, or the used route of it, given that Tarring Neville 1 has 
been inaccessible to the public for many years, possibly decades. There does not 
appear to be any other trace of the claimed route from the aerial images. Between C 
and D there are various channels or bumps in the ground seen from the satellites, but 
it cannot be told if these are paths, natural features or man-made features. The route is 
of a rural nature, generally riverbank and open grassland thought to be for grazing 
animals and partly given up for the course of the railway line. 
 

5.7 The total length of the route is thought to be approximately 495 metres, or c. 0.31 miles. 
 
 
 
6. Land Ownership 
 
6.1 Upon conducting a Land Registry search, it was revealed that the claimed route runs 

over land owned by the Glynde Estate, Network Rail and East Sussex County Council. 
This is detailed and outlined in the following table below. 
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6.2 Table 1 – Land Ownership 
 

 
Number 

 
Title Number 
 

 
Name 

 
Years of 
ownership 
(according to 
Land 
Registry) 
 

 
Section 
of 
claimed 
route 

 
1 

 
ESX277821 
 
Land lying to 
the west of 
South 
Heighton 
Farm, South 
Heighton, 
Newhaven 
(BN9 0JH). 
 

 
Simon Jonathan Atkinson and The 
Right Honourable Caroline Virginia 
Viscountess Hampden of 21 
Buckingham Gate, London SW1E 
6LS. 

 
26 May 2011 
 
Presumed part 
of the larger 
Glynde Estate 
prior to this. 
 

 
A-B 

 
2 
 

 
Unregistered 
land, the 
railway line 
between 
Lewes and 
Seaford 
 

 
Established it is owned by Network 
Rail. 
 
Contact: 
Pamela Elkington 
(Liability Negotiations Adviser 
Wessex) 
Network Rail Campus, Gresley Road 
Basingstoke, Hampshire RG21 4FS. 
Pamela.elkington@networkrail.co.uk 
 

 
Not known. 

 
B-C 

 
3 
 

 
ESX88026 
 
Land lying to 
the North West 
of New Road, 
Newhaven. 
 

 
East Sussex County Council of 
(Legal & Democratic Services), 
County Hall, St Anne’s Crescent, 
Lewes, East Sussex BN7 1SW 
 
(The Council has liaised with John 
Tripp, Senior Estates Surveyor, 
County Hall, Lewes). 
 

 
18 January 
2013 

 
C-D 

  
 
 
 
 
 
 
 
 
 
 

mailto:Pamela.elkington@networkrail.co.uk
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6.3 Adjoining land 
 
6.4 It is not thought the following is land over which the claimed route falls upon, but land 

which the claimed route goes to at point D. 
 
Table 2 – Adjoining Land Ownership 

 

 
4 
 

 
ESX317333 
 
Foreshore and 
bed of the 
River Ouse, 
Piddinghoe, 
Newhaven. 
 

 
The Queen’s Most Excellent Majesty 
in Right of Her Crown 
 
Care of The Crown Estate 
Commissioners, 1 St James’s 
Market, London SW1Y 4AH. 

 
6 August 2008. 

 
NA 
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SECTION B – Evidence provided in the Application 
 
APPLICANT’S EVIDENCE 
 
7. Evidence in Support of the application from the Applicant 
 
7.1 Applicant’s Statement – Table 2 below contains historical maps and evidence provided 
by the Applicant in their Applicant’s Statement in order to support the claim of the footpath. 
This evidence has been checked where possible. 
 
This table also includes The Council’s comments on the Applicant’s evidence as well as other 
evidence and maps it has found itself, combining its research with that of the Applicant’s. 
 
The Council has carried out its own historical research on the area of the claimed footpath.  
This is summarised in the table below.  The full research and accompanying maps are 
contained in the file of evidence.  
 
7.2 Historical and Medieval County maps 
 
The Council holds its own copies of a number of historic maps of the County of Sussex. The 
majority of these, while providing an interesting record of historical place names and 
approximate locations, such as John Norden’s 1595 map and John Ogilby’s 1675 map, do 
not provide the level of accuracy, provenance and detail required, and are of too large a 
scale, to realistically support the existence of historical public rights of way. This principle also 
applies to the maps by Budgen (1724) and Overton & Bowles (c. 1740). 
 
The Council will consult its copy of the Gardner & Gream (1795) map which helpfully appears 
to show more detail such as field boundaries and more minor roads. In a similar manner the 
Christopher & John Greenwood (1825) map will also be reviewed. 
 
However, little weight can be applied to this type of evidence as they were not created to 
record public rights of way. 
 
7.3 The Keep – East Sussex Record Office 
 
Officers have visited the East Sussex Record Office, known as The Keep (www.thekeep.info) 
at Falmer to inspect historical records where applicable and necessary. These may typically 
include resources such as railway records, Finance Act (1910) documents, Estate maps, the 
Inclosure Award index and the Council’s paperwork concerning preparing the Definitive 
Maps, which may include surveys and objections. Usually, these resources will only be 
checked and reviewed further if such evidence is raised by the Applicant, however the 
Council will check the parish and Ramblers surveys to see if there is anything relevant. 
Beyond this, the onus is on the Applicant to carry out relevant research at The Keep, or 
elsewhere, and to provide that to the Council as part of their evidence. It is not always 
considered necessary for the Council to go in search of information not mentioned by the 
Applicant in their evidence or to seek out further documentation to support the Applicant’s 
point of view. However, the Council will review, include and act upon any relevant and 
additional evidence it finds during the course if its investigations, beyond that provided by the 
Applicant. 
 
Historic OS maps were obtained from the website of the National Library of Scotland 
(www.nls.uk).The Council will only carry out a limited search of the OS maps, and similar 20th 
century ‘Old Touring’ maps and ‘Rural District’ maps because such maps contain a disclaimer 
that states that their maps do not confirm, convey or confer in any way the status or nature 

http://www.thekeep.info/
http://www.nls.uk/
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of the routes shown. It is considered that they are generally produced to show physical 
features on the ground and remain silent on whether a route is a public right of way or not. 
 
Tithe maps, the Quarter Sessions Index, the Council’s original 1950s and 1960s draft, 
provisional and definitive maps, relevant surveys, Deposit records, Highway Terrier and 
current Definitive maps can all be inspected on the Council’s internal systems and will be 
consulted as standard even if the Applicant has not referred to them.  
 
At the time of writing this report the Covid-19 pandemic is reducing the opening frequency 
and opening times of the Keep and impacting on the services it provides. The number of 
documents available to be seen on one day is limited. This has reduced the number of times 
the Council can visit the Keep and the amount of time it can spend there. Priority was given 
to seeing those documents which give considerable weight to the investigation.  
 
7.4 Table 3 – The Applicant’s Statement with the Council’s comments and its own research 
 

 
Applicant’s 
Statement 
Numbered 
Point 
 
or Council’s 
own Map 
No. 
 

 
Document Name 
 
(Bold=Applicant’s 
evidence) 
 

 
Summary of Applicant’s Comments 
(from Applicant’s Statement) 
 
And Council Comments 
 

 
 

 
The Application 
Route 

 

 
 
(The base map is the first edition of the 
Ordnance survey six inch to the mile map, 
chosen because it clearly shows the route 
and because most of the significant 
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features, such as the river and the main 
line railway are still in place) 
 
The application route runs from an end-on 
junction with footpath Tarring Nevill 1 at 
the 
parish boundary at grid reference 544395 
103008 to the riverside path South 
Heighton 17,at grid reference 544391 
102555 
The route is in South Heighton Parish, 
 
None of it is currently on the definitive map 
or statement. 
 
Application is being made to add the route 
to the definitive map and statement as a 
footpath. 
 
The path being applied for is referred to 
here as the “application route”.  
 

  
The path as a whole 

 

 
 
The application route is part of a path that 
runs from the main road at Tarring Neville 
to the bank of the River Ouse. The 
northern part of the route is in Tarring 
Neville parish and is recorded on the 
definitive map and statement as Tarring 
Neville footpath 1. 
 



 

Page 11 of 100 

 

References in this document to “the path 
as a whole” refer to the whole route from 
Tarring Neville to the River. 

  
The Council: 

 
Tarring Neville 1 is on the Council’s definitive 
map, although has not been accessible to the 
public for many years. While it may join up 
with the claimed route to make one longer 
‘path as a whole’ as the Applicant states, it is 
a separate footpath running from the A26 
Beddingham Road at TQ 4435 0358 to the 
parish boundary at TQ 4439 0301. However, 
should the claimed route be accepted and 
join up with this it would form one long 
footpath from the A26 to the River Ouse, 
changing name only as a result of crossing 
the Tarring Neville and South Heighton parish 
boundary. 
 

 
1 

 
Documentary 
Evidence of 
Highway Status 
 

 
In order to be able to modify the definitive 
map and statement, the surveying 
authority needs to have a discovery of 
evidence which shows, that it can 
reasonably be asserted that highway 
rights exist. 
 
Whilst no single piece of evidence is 
conclusive, I believe that, taken as a 
whole, the pieces of evidence 
demonstrate highway reputation over 
many years. 
 

  
The Council: 

 
The purpose of this report is to discuss and 
determine the status of the claimed route. 
 
The Council agrees that, as the surveying 
authority, it needs to have a discovery of 
evidence which shows that it can be 
reasonably alleged that highway rights exist. 
 

 
2 

 
Historic Maps 

 
The claimed route does not appear on any 
early, privately produced maps. I do not 
think anything can be inferred from this as 
these maps rarely showed footpaths. 
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The Council: 

 
From the historical maps inspected as maps 
1 and 2, as below, the claimed route does not 
appear to show on them. 

 
1 

 
1795 Gardner and 
Gream map 

 
The River Ouse is shown using the course 
which is today broken off into an ox bow lake. 
There appears to be a dotted line running 
along the eastern bank/side of the river north-
south which could be a path crossing the 
claimed route.  
 
The claimed route is not shown. 
 

 
 

 
2 

 
Christopher and 
John Greenwood’s 
Map of Sussex 
(1825) (1” to 1 
mile) 
 

 
The River Ouse is shown using the course 
which is more like that used today and the old 
course appears to be breaking off into a 
narrower channel or ox bow lake. There 
appears to be a dotted/dashed line running 
along the eastern bank/side of the river north-
south which could be a path crossing the 
claimed route. There is also a similar line 
going from the river towards the land between 
Tarring Neville and South Heighton.  
 
The claimed route is not shown. 
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3 

 
FIRST EDITION OF 
THE ORDNANCE 
SURVEY 1” MAP 

 
The application route does not appear on 
the first edition of the Ordnance Survey 1” 
map. I do not think that anything can be 
inferred from this as footpaths did not 
normally appear on these maps. 

  
The Council: 

 
The Applicant has not provided a copy of this 
map. 

 
3a 
 

 
OS Map 
Sussex LXVII 
6 inch to 1 mile 
1879 

 
This does appear to show a track of some 
kind along the same route, or close to it, as 
claimed. 
 

 
 

 
3b 

 
OS Map 
Sussex LXXVIII 
6 inch to 1 mile 
1879 
 

 
This does appear to show a track of some 
kind along the same route, or close to it, as 
claimed. 
 

 



 

Page 14 of 100 

 

 
4a 

 
OS Map 
Sussex LXVII.15 
25 inch to 1 mile 
1899 

 
This does appear to show a track of some 
kind along the same route, or close to it, 
annotated as ‘F.P’ as claimed. 
 

 
 

 
4b 

 
OS Map 
Sussex LXXVIII.3 
25 inch to 1 mile 
1899 

 
This does appear to show a track of some 
kind along the same route, or close to it, 
annotated as ‘F.P’ as claimed. 
 

 
 

 
5a 

 
OS Map 
Sussex LXVII.SE 
6 inch to 1 mile 
1911 

 
This does appear to show a track of some 
kind along the same route, or close to it, 
annotated as ‘F.P’ as claimed. 
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5b 
 

 
OS Map 
Sussex LXXVIII.NE 
6 inch to 1 mile 
1911 

 
This does appear to show a track of some 
kind along the same route, or close to it, 
annotated as ‘F.P’ as claimed. 
 

 
 

 
6a 

 
OS Map 
Sussex LXVII.SE 
6 inch to 1 mile 
1933 

 
This does appear to show a track of some 
kind along the same route, or close to it, 
annotated as ‘F.P’ as claimed. 
 

 
 

 
6b 

 
OS Map 
Sussex LXXVII.NE 
6 inch to 1 mile 
1933 

 
This does appear to show a track of some 
kind along the same route, or close to it, 
annotated as ‘F.P’ as claimed. 
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7a 

 
OS Map 
Sussex LXVII.15 
25 inch to 1 mile 
1943 

 
This does appear to show a track of some 
kind along the same route, or close to it, 
annotated as ‘F.P’ as claimed. 
 

 
 

 
7b 

 
OS Map 
Sussex LXXVIII.3 
25 inch to 1 mile 
1940 

 
This does appear to show a track of some 
kind along the same route, or close to it, 
annotated as ‘F.P’ as claimed. 
 

 
 

 
4 

 
Turnpike Plans 

 
Organisations wishing to build turnpikes 
were required to show the owners of all 
the land within a certain distance of the 
proposed turnpike, and to place this 
information on deposit so that it could be 
inspected by the public and objections 
made, before Parliament would give the 
powers needed for the road’s 
construction. Records were well 
researched as mistakes would have been 
costly with the possibility of the private 
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bill being thrown out and a rival 
organisation being given permission. 
 
There are no turnpike plans relevant to 
this application. 
 

  
The Council: 

 
The Council accepts the Applicant’s 
statement that there are no turnpike plans 
relevant to this application. 

 
5 

 
INCLOSURE 
RECORDS 

 
The application route does not appear to 
be covered by any inclosure order  

 
8a-8c 

 
The Council: 

 
The Council has checked the Inclosure 
record book and agrees with the Applicant, 
that there is no record of any Inclosure 
affecting the claimed route. 
 
The Inclosure Book is found at the Keep, in 
the Reading Room, under the map table, in 
drawer ’22-18-01’, also labelled ‘41’. 
 

 
 

 
6 

 
TITHE RECORDS 

 
The Tithe Commutation Act of 1836 
enabled tithes to be converted into a 
monetary payment system. Maps were 
drawn up to show the tithe-able land in 
order to assess the amount of money to 
be paid.  
 
The tithe process received a high level of 
publicity as landowners would be 
particularly keen not to be assessed for 
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more tithe payment than necessary. No-
titheable land deemed to be unproductive 
was usually excluded from the process. It 
is common therefore for no tithe to be 
payable on roads, although wide grass 
drovers roads could carry a tithe as they 
were used as pasture. It was in the interest 
of landowners for untithed roads to be 
shown correctly to minimise their 
payments. Footpaths and bridleways 
were more likely to be at least partially 
productive (for example as pasture). 
Therefore, although the process was not 
directly concerned with rights of way, 
inferences can be drawn from tithe 
documents regarding the existence of 
public rights, and in particular, public 
vehicular rights. 
In some cases highways are coloured in 
yellow or sienna to indicate public status. 
Tithe maps and apportionments for East 
Sussex are available on line on the East 
Sussex County Council web site at 
https://apps.eastsussex.gov.uk/leisurean
dtourism/localandfamilyhistory/tithemaps
/ 
 
Tithe maps are also held at the national 
archive where access is given via access 
to the Geneologist web site 
 
The map below is taken from this web site. 
The application route is not shown. 
 

 
 

https://apps.eastsussex.gov.uk/leisureandtourism/localandfamilyhistory/tithemaps/
https://apps.eastsussex.gov.uk/leisureandtourism/localandfamilyhistory/tithemaps/
https://apps.eastsussex.gov.uk/leisureandtourism/localandfamilyhistory/tithemaps/
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The map shows that the application route 
passed through land parcels 1,2 and 4. 
The East Sussex web site has 
information about these apportionments. 
This information is set out below. 
 
 

 
 
I think only a very limited amount can be 
inferred from this information. An 
examination of the South Heighton tithe 
map reveals that footpaths were not 
shown on it. The link below will take you 
to the map on the East Sussex Council 
web site. The link is to the part showing 
the application route, but you can 
navigate round the whole map. 
 
https://apps.eastsussex.gov.uk/leisurea
ndtourism/localandfamilyhistory/tithema
ps/MapViewDual.aspx?ID=112709&X=54
4482.508&Y=103020.0965&SF=1.5875&R
ef=&L=tm_south_heighton&px=0&py=0 
 
However, it should be noted that the land 
through which the application route is 
described as “pasture”. This is 
compatible with the existence of a 
footpath. 
 

 
9 

 
The Council: 
 
Tithe Map as on the 
Council’s internal 
‘Heritage Viewer’ 
(HV). 
 

Title: South Heighton 

tithe 

 

Description: By W. 

Figg, Lewes.  

26.6 in. to 1 m. 

29.5x89 

 
The Council agrees that the claimed route 
appears to go through Apportionments 1, 2 
and 4. 
 

https://apps.eastsussex.gov.uk/leisureandtourism/localandfamilyhistory/tithemaps/MapViewDual.aspx?ID=112709&X=544482.508&Y=103020.0965&SF=1.5875&Ref=&L=tm_south_heighton&px=0&py=0
https://apps.eastsussex.gov.uk/leisureandtourism/localandfamilyhistory/tithemaps/MapViewDual.aspx?ID=112709&X=544482.508&Y=103020.0965&SF=1.5875&Ref=&L=tm_south_heighton&px=0&py=0
https://apps.eastsussex.gov.uk/leisureandtourism/localandfamilyhistory/tithemaps/MapViewDual.aspx?ID=112709&X=544482.508&Y=103020.0965&SF=1.5875&Ref=&L=tm_south_heighton&px=0&py=0
https://apps.eastsussex.gov.uk/leisureandtourism/localandfamilyhistory/tithemaps/MapViewDual.aspx?ID=112709&X=544482.508&Y=103020.0965&SF=1.5875&Ref=&L=tm_south_heighton&px=0&py=0
https://apps.eastsussex.gov.uk/leisureandtourism/localandfamilyhistory/tithemaps/MapViewDual.aspx?ID=112709&X=544482.508&Y=103020.0965&SF=1.5875&Ref=&L=tm_south_heighton&px=0&py=0
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Date:1841 

 

Ref No: TD/E65 
 

 
 
There does not appear to be any route as 
claimed that is not tithed and it appears that 
the claimed route was subject to tithe taxation 
and therefore not public. 
 
The Apportionment table below matches that 
provided by the Applicant, and it seems the 
whole land over which the claimed route falls 
is under cultivation of ‘pasture’. 
 

 
 
The Tithe map evidence does not support the 
application. 
 

 
7 

 
RAILWAY, CANAL, 
RIVER AND SIMILAR 
DEPOSITED PLANS 
 
 
 
 
 
 
 
The railway 
deposited plan 
 

 
Companies wishing to build railways or 
canals or similar were required to show the 
owners of all the land within a certain 
distance of the proposed railway, and to 
place this information on deposit so that it 
could be inspected by the public and 
objections made, before Parliament would 
give the powers needed for the railway’s 
construction 
 
The 1845 deposited plan for the railway 
that railway that was built between Lewes 
and Seaford is held at the East Sussex 
Record Office at the Keep under reference 
QDP/218/1. The book of reference for the 
same railway is held under reference 
QDP/218/2. 
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They are reproduced as appendices 1 
and 2 in this statement. 
 
Below is the relevant section of the plan 
 

 
 
Here is the relevant extract from the book 
of reference. 

 
Neither records the application route. This 
may be because the application route 
came into existence later or it may be that 
the deposited plan is inaccurate. 
 

  
The Council: 

 
The Council agrees. These documents were 
put on public display, held on deposit and 
advertised in the local newspaper as well as 
coming before Parliament. A high degree of 
accuracy, research and attention to detail 
was applied to them. 
 
Railway Plans (Applicant’s Appendix 1) 
The claimed route cannot be seen on the 
Railway Plans. It looks like the claimed route 
would pass through property numbers 4 and 
2 and possibly 3. 
 
Book of Reference (Applicant’s Appendix 2) 
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This states that properties 4,2 and 3 are 
Pasture. It does not mention the claimed 
route. 
 
The 1845 Railway Plans do not support the 
application. 
 

 
8 

 
THE LONDON 
BRIGHTON AND 
SOUTH COAST 
RAILWAY ACT 
1914 
 
(‘The 1914 Railway 
Act’) 
 

 
From time to time the London, Brighton, 
and South Coast railway, along with other 
railways, promoted private acts in order to 
carry out minor work that required 
legislation. 
 
In 1914 the Company sought and obtained 
such an Act. The act is held at the 
Parliamentary archive under reference 
Local Act 1914 c. cii. London Brighton and 
South Coast Railway. It is reproduced in 
full in appendix 3, but relevant excerpts are 
set out below. 
 

 
 
This section of the act specifies that there 
is a public footpath running from the road 
on the East side of the railway in Newhaven 
which crosses the railway and then passes 
along the north quay, which is to be 
stopped up. This is not part of the 
application route. 
 
It also specifies that there are public 
footpaths in Piddinghoe and in South 
Heighton which may be stopped up. These 
footpaths are shown on the deposited 
plans 
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Section 23 specifies that the paths referred 
to in section 22 can only be stopped up 
when new paths in Newhaven, Piddinghoe 
and South Heighton set out in the 
deposited plans have been inspected and 
seen to be open. 
 
Section 24 refers to other private rights, 
emphasising that the paths set out in 
sections 22 and 23 are public. 
 
The deposited plans for this Act are held at 
the Keep in a document held under 
reference QDP 727/1 
 
The plan of the proposals for Piddinghoe 
and South Heighton has been extracted 
from that document and is reproduced 
below. North is at the top of the map. 
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The plan has a key which shows what 
footpaths are to be stopped and diverted 
and what new footpaths are to be created. 
 

 
 
Reading the key with the plan and the Act 
you can see that the land between the 
railway and river was to be acquired, and 
the existing paths along the river (ABC) 
and across the land (part of the application 
way, EB) stopped up, with a replacement 
footpath crossing the north end of the land 
to be acquired (AE), across the railway on 
the existing crossing (ED), and following 
the east side of the railway to C. The 
proposal specifically did not propose to 
create a new crossing ED, because it was 
already a right of way. 
 
There was also an occupation crossing 
which was to be stopped up. 
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The plan below is a close up of the 
application route. It shows that the 
application route includes the section B-E-
D on the deposited plan 
 

 
 
The book of reference for this act is held at 
the Keep under reference QDP 727/2. 
The relevant section is reproduced 
below: 
 

 
 
The parts of the application route covered 
by the deposited plan and statement are 
all in land portion 3, which covers land on 
both sides of the railway. The description 
includes a footpath as well as the towpath. 
 
The owners include the Parish Council of 
South Heighton which was the Highway 
Authority up to the 1890s. By the time of 
the Act Newhaven Rural District Council 
were the Highway authority, but they 
steadfastly refused to deal with footpaths, 
deeming them to be the responsibility of 
parish councils. There is no reason for a 
reference to a council to be 
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made in the owners list unless the land 
parcel is subject to public rights of way. 
 
The railway company never used the 
powers they had obtained. The map below 
is taken from the current on line East 
Sussex Council rights of way map at 
https://www.eastsussex.gov.uk/leisureandt
ourism/countryside/rightsofway/map/map.a
spx 
 

 
 
It shows that the right of way down the 
river is still in place. There has been a 
diversion of the right of way at point C in 
the deposited plan in recent years. The 
map also shows that part of the route is 
closed for maintenance (marked xxxx) 
 
There is no record of any footpath down 
the east side of the railway line and 
Network Rail, as successors to the railway 
company, do not own any land near the 
application route other than the railway line 
shown on the map above. 
 

Conclusion to this section 
 
The act, together with its deposited plan 
and statement, shows that there was a 
public right of way between B and E on the 
deposited plans. Although this was to be 

https://www.eastsussex.gov.uk/leisureandtourism/countryside/rightsofway/map/map.aspx
https://www.eastsussex.gov.uk/leisureandtourism/countryside/rightsofway/map/map.aspx
https://www.eastsussex.gov.uk/leisureandtourism/countryside/rightsofway/map/map.aspx
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stopped up, the fact that the alternative 
paths were not created means that it 
remains as a right of way 
 
None of these documents say explicitly 
that there was an existing right of way 
between D and E. However it is hard to see 
the purpose of a public path between B and 
E if it did not continue across the railway 
and then on to the agreed right of way in 
Tarring Neville parish. It is also hard to 
explain the motivation for the railway 
company if it is not to reduce the number 
of public crossings of its land. The 
company was put to the expense of buying 
a substantial plot of land. It could have no 
doubt extinguished any private rights by 
agreement at a much cheaper cost. 
 
The faint possibility of the rights between D 
and B being only private rights can be 
discounted because of the involvement of 
a council as having an interest in the land 
recorded in the land and the fact that the 
Act refers to the stopping up of public 
paths, when the only path to be stopped up 
which could be public was B-E. There 
would be no need to stop up any private 
rights on B-E because any such rights 
would almost certainly accrue to 
the landowner, and the railway company 
was buying the land. 
 
The documents say nothing about the 
application route north of point D although 
the route is shown, but it is difficult to see 
the purpose of the paths in the documents 
if the route north of D was not a 
continuation of the public path. 
 
 

 
10a-10c 
11a-11c 

 
The Council: 

 
The Council agrees with the general 
assessment made by the Applicant and on 
the premise of his argument. 
 
The lettered points mentioned below are as 
on the Railway plan documents, not as on the 
report plan. 
 
The route E-B on the 1914 Railway plans 
does look like it is the same line as the 
claimed route and it was this line that was to 
be stopped up but wasn’t. 
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E-D crosses the railway line and is also part 
of the claimed route. It would seem that this 
was not being stopped up and the rights 
already existed. 
 
The plan does not mention the rest of the 
claimed route from D to the parish boundary 
with Tarring Neville, by the boat house, but 
the route is marked on the map and it would 
be sensible to suggest that this route was 
also public, given the evidence of the OS 
maps and the fact that it would be less likely 
that the B-E-D was designed to be a dead 
end. 
 
It is unlikely that the railway company would 
go to the trouble of arranging for B-E-D to be 
stopped up if the route was not public. If it was 
a private right then that right would likely 
become the right of the railway company 
themselves as the new owner of the land. 
 
Is this new evidence? 
There is a note in the Council’s 
documentation that suggest railway plans 
were looked at.  
 
Document: 
‘F.2001-
SOUTHHEIGHTON_GENERAL_1_0019’ 
says: 
‘no reference to path no 1 in Deposited 
Railway maps’, a note made on 15 April 1953. 
 
The Council believes this refers to the 1845 
deposited plan for the railway that railway that 
was built between Lewes and Seaford and 
held at the East Sussex Record Office at the 
Keep under reference QDP/218/1, assessed 
above. The map for this did not show the 
claimed route and it would make sense that 
this was the railway plan that was being 
referred to by this note. Presumably, if it was 
the 1845 plans that were looked at, it would 
seem sensible that a natural conclusion 
would be that there was no evidence of the 
footpath and that is more likely to explain the 
note that says there is no trace of the 
footpath. It is not known if the book of 
reference for the same railway held under 
reference QDP/218/2 was looked at. In his 
assessment of the 1845 plans, and the 
absence of the claimed route, the Applicant 
says that the right of way was either created 
after the plans or the plans are wrong. It is 
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more likely that the former is true. Historical 
maps prior to the 1845 railway plans do not 
show the route, though as discussed, the 
accuracy of historical maps is debateable. 
However, by the 1879 OS map, the claimed 
route is shown, though in a similar manner of 
historical maps, the status of routes shown on 
OS maps is debatable. However, taking all 
this evidence as a whole it would seem likely 
that the right of way probably came into 
existence after 1824 and was shown on the 
OS maps from 1879.  Therefore, it was taken 
into account in the 1914 railway Act. 
 
However, the Council does not believe that 
there is sufficient evidence to suggest that the 
1914 railway Act material was assessed 
during the preparation of the first Definitive 
Map in the 1950s. As such, the 1914 railway 
Act material constitutes new evidence that 
can be used to reassess the decision made 
in the 1950s. 
 
On a visit to the Keep the Council obtained its 
own copies of the 1914 Railway Plans and 
Book of Reference as below: 
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9 

 

QUARTER 
SESSIONS 
RECORDS 

 
Highway functions were discharged by 
Justices of the Peace in Quarter Sessions 
before powers were handed over to what 
are now the highway authorities. Court 
records provide conclusive proof of the 
matters on which decisions were made. 
 
I have found no relevant quarter session 
records. 

  
The Council: 

 
The Council agrees and can find nothing in 
the relevant ‘Index to Highway and Footpath 
Diversions Etc 1773-1949’ for South 
Heighton, or Tarring Neville. There is nothing 
listed (no record at all) under either parish for 
any diversion or stopping up order, either for 
the claimed route or any other route. 
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10 

 

FIRST EDITION OF 
THE ORDNANCE 
SURVEY 25 INCH 
TO THE MILE MAP 

 
Ordnance survey maps usually purport 
only to show physical features and not 
legal rights. However the early maps in the 
first edition series contain valuable extra 
information when cross referenced to the 
books of reference that were published 
with them. 
 
The map below is a copy of the first edition 
of the Ordnance Survey map taken from 
Old Maps.co.uk at https://www.old-
maps.co.uk/#/Map/544590/102737/12/10031
5 
 
The application route can be clearly seen. 
The change in the way it is portrayed 
results from the fact that the web site has 
stitched together what was originally two 
maps to make a continuous image. 
 

 
 
 

BOOKS OF REFERENCE/AREA BOOKS 
 
Area books accompanied the first edition 
maps contain land use information. Parcels 
of land were numbered on the maps and 
the reference book can be used to 
determine land use. The reference books 
for East Sussex are held on the open 
shelves at the Keep 
 

https://www.old-maps.co.uk/#/Map/544590/102737/12/100315
https://www.old-maps.co.uk/#/Map/544590/102737/12/100315
https://www.old-maps.co.uk/#/Map/544590/102737/12/100315
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The application route goes through land 
parcels 4, 5 and 7. The area book for South 
Heighton says that were pasture and etc., 
railway and pasture and etc. respectively. 
This is compatible with right of way status. 
 

 
 

CONCLUSION TO THIS SECTION 
 
I conclude that the evidence in this section 
shows that the application route existed 
on the ground at the time the map was 
surveyed. This is the first general map of 
the area made to a scale large enough that 
the path might be expected to be shown, if 
on the ground. 
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12a-12e 

 
The Council: 
 

 
On a visit to the Keep the Council obtained its 
own copies of the OS map Book of Reference 
as below. 
 
It agrees with the Applicant that a line of the 
claimed route passes through land numbers 
4, 5 and 7 listed in the Book of Reference as 
Pasture, Railway and Pasture respectively. 
 
While there is no mention of a footpath in the 
Book of Reference, the maps indicate there 
was a path as claimed of some description, 
although they do not say what its status was. 
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11 

 
HIGHWAY 
AUTHORITY 
MINUTES and 
other records 

 
In East Sussex the majority of roads and 
other ways were the responsibility of the 
Parish up to 1894. There are no records at 
the East Sussex County record office at the 
Keep for Heighton Parish for this period. 
From 1894 the responsibility passed to 
district councils, with an important 
exception that main roads could be made 
the responsibility of the county. 
In 1930 East Sussex county council 
became the highway authority for roads 
and other ways. 
 
I have examined the highway records of 
Newhaven Rural District Council and have 
not found any relevant material. I have 
found no reference to any footpaths in 
most of the minutes. The first reference to 
a footpath I found was in the 1920s, when 
the council told a parish council that 
footpaths were their responsibility. 
Information formerly held by the county 
council is detailed in the section on the 
first definitive map 

  
The Council: 
 

 
As the Applicant has not uncovered any 
relevant information, the Council has not 
pursued this further and accepts the 
Applicant’s comments subject to anything 
being discovered to the contrary. 
 

 
12 

 
INLAND 
REVENUE 
VALUATION 

 
The Finance (1909-10) Act 1910 provided 
for land valuations to take place across the 
country so that the increase in its value 
could be taxed. Deductions from the 
assessable value could be claimed by 
landowners where the land was crossed by 
a footpath or bridleway. Where a vehicular 
highway crossed land, it was often omitted 
from the valuation, and shown on the 
Inland Revenue’s plans as a “white road”. 
If a route were a private vehicular way, then 
it could be developed, increase in value 
and so be taxed. Accordingly, private 
tracks were not usually excluded from the 
assessable hereditaments 
 
The maps were based on the second 
edition of the ordnance survey 1/2500 
series. In the extract below the application 
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route can be clearly seen but it is not a 
white road. 

 
 

 
 

FIELD BOOKS 
 
The Inland Revenue created Field Books 
for calculating the value of each numbered 
hereditament on the map. Where rights of 
way crossed a hereditament the landowner 
could (but was not obliged to) claim for a 
reduction in value on account of this. A 
deduction made for rights of way in a field 
book is evidence of the existence of rights 
of way, but the lack of a deduction may 
only be evidence that the landowner chose 
not to make a claim. 
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No claim is recorded in the field books for 
any of the hereditaments through which 
the application route passed, but I do not 
think that any inference can be drawn from 
this as there was no obligation to make a 
claim. In particular I note that there is a 
well-established right of way through 
hereditament 203, along the river bank, 
even though no claim has been 
made. 
 

  
The Council: 

 

 
The Council does not have its own copies of 
the 1910 Finance Act material and relies on 
the Applicant’s copies, as provided. 
 
Most of the claimed route can just about be 
seen, albeit faintly, on the Finance Act maps, 
but this may well be because it appears there 
as part of the base map and not a reflection 
of the material connected to the Act. It does 
not appear as a white road outside of a 
hereditament but as a dashed line annotated 
‘F.P.’ in hereditament 200, 206 and 203. 
 
If no deduction was claimed by the landowner 
for the public right of way in this hereditament 
then, as the Applicant says, this is because 
either a public right of way did not exist, or the 
landowner chose not to claim for the 
deduction if a right of way did exist.  
 
This evidence as it stands does not support 
the application. 
 
It is interesting that the ox-bow lake part of the 
River Ouse appears to be within the parish of 
Piddinghoe, which now comes under the 
parish of Tarring Neville, and must have been 
transferred to that parish sometime in the 
past since the 1910 Act. 
 
The fact that no deduction was made for the 
riverbank path also within hereditament 203 
cannot be fully explored in this report. The 
Council does not know if a deduction could 
have been made for the so-called well 
establish footpath along the riverbank or if 
there could have been if this has a reflection 
on the claimed route. The landowner could 
have decided to make a claim, or not make a 
claim for either path, or it could be that neither 
was a public way. However, a few years later 
in the 1914 railway Act a footpath was 
identified on the Act’s map as running 
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between points A-B on the map which looked 
like it ran along the side of the River Ouse and 
was considered public as the Act looked to 
stop it up. There is currently a public footpath 
running alongside the river here as South 
Heighton 17b. Moreover, in the same Act, 
much of the claimed route (from C-D), as 
discussed above, was by then considered a 
public right of way as well. 

 
13 

 
OTHER MAPS 

 
Copies of the second edition of the 
ordnance survey1-2500 map, dated around 
the turn of the 19th/20th century, can be 
seen as the base map for the inland 
revenue valuation above. You can see that 
the application route is clearly shown as 
“fp” 
 
The National Library of Scotland has a number 
of maps covering the application route at 
http://maps.nls.uk/geo/explore/#zoom=16&lat=
50.8089&lon=0.0441&layers=176&b=1 
 
The first edition of the OS 6 inch to the mile 
map shows the route and labels it “fp” 
 

http://maps.nls.uk/geo/explore/#zoom=16&lat=50.8089&lon=0.0441&layers=176&b=1
http://maps.nls.uk/geo/explore/#zoom=16&lat=50.8089&lon=0.0441&layers=176&b=1
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Individual 1-2500 maps can be found the 
National Library of Scotland at 
http://maps.nls.uk/geo/find/#zoom=12&lat=
50.8259&lon=0.0232&layers=64&b=1&point
=50.8116,0.0476 
 
Here is an extract from the third edition 
dated 1908 
 

http://maps.nls.uk/geo/find/#zoom=12&lat=50.8259&lon=0.0232&layers=64&b=1&point=50.8116,0.0476
http://maps.nls.uk/geo/find/#zoom=12&lat=50.8259&lon=0.0232&layers=64&b=1&point=50.8116,0.0476
http://maps.nls.uk/geo/find/#zoom=12&lat=50.8259&lon=0.0232&layers=64&b=1&point=50.8116,0.0476
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Here is the 1939 revision from the same 
source: 
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You will see that the route is clearly shown 
in each case and marked “fp” 
 
The National Library of Scotland also 
displays an OS one inch map showing the 
route dated 1945-47 at 
http://maps.nls.uk/geo/explore/#zoom=15&l
at=50.8083&lon=0.0460&layers=12&b=1 
 

http://maps.nls.uk/geo/explore/#zoom=15&lat=50.8083&lon=0.0460&layers=12&b=1
http://maps.nls.uk/geo/explore/#zoom=15&lat=50.8083&lon=0.0460&layers=12&b=1
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The route is not shown on the 7th edition of 
the ordnance survey one inch map revised 
in the 1950s and does not appear on later 
maps 
 

CONCLUSION TO THIS SECTION 
 
All ordnance survey maps subsequent to 
the first edition of the 1-2500 map carry the 
disclaimer that the existence of a route on 
the map does not mean that it is a right of 
way. But the maps are evidence of what 
existed on the ground and how it was used. 
 
The maps are strong evidence that the 
application route existed on the ground 
from the first maps likely to be of large 
enough scale to show the route to 
sometime around the second world war. 
 
Further, I suggest that the designation of 
“fp” is strong evidence of how the route 
was used and how it appeared on the 
ground. 
 
Of course, there can be private footpaths, 
but this route is part of a path that went 
from one highway to another. Unless it can 
be shown that there was a place that a 
private owner would have resorted to along 
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the route I suggest that the path as a whole 
was used to get from one highway to the 
other and that it is likely that this use was 
by members of the public. 
 

  
Council: 

 
The Applicant’s ‘first edition of the OS 6 inch 
to the mile map’ looks similar to the Council’s 
5a and 5b maps of 1911, see comments 
there. 
 

 
14 

 

1ST DEFINITIVE 
MAP SURVEY 

 
A large amount of material from the 
surveying of the first definitive maps 
survives in East Sussex, both in the 
records of the rights of way team and at the 
East Sussex Archive at the Keep. In most 
cases it is possible to see the initial maps 
drawn up by the parishes, the forms filled 
in by the parish, the survey conducted by 
members of the Ramblers or other 
organisations, the first draft definitive 
maps, the minutes of the relevant county 
council subcommittee and the first 
definitive map. Correspondence between 
the county, district councils and the parish 
also survives in many cases, as do many of 
the notes of those county officers charged 
with examining inclosure and quarter 
sessions records. This means that it is 
possible to see what was and what was not 
examined and taken into account. 
 
The surveys took account of local 
knowledge, the 1932 rights of way surveys 
(mostly now lost) and also inclosure and 
quarter sessions records (although some 
were missed) It appears that examination 
of deposited plans and tithe records was 
inconsistent. There does not appear to 
have been any examination of plans for 
railway lines that were not built, nor 
any examination of subsequent plans for 
modifications after initial construction. No 
account was taken of inland revenue 
records, which were not then available, and 
there appears that older maps were only 
consulted in some contentious cases. 
Council minute books do not appear to 
have been examined. 
 
A preliminary stage of the process of 
drawing up the first definitive map and 
statement of rights of way was for the 
relevant parishes to draw up maps 
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showing what they believed to be rights of 
way. The maps for South Heighton and 
Tarring Neville are held at the Keep under 
reference CR68/4. The route as a whole 
appears on these maps. 
 
Both parishes seem to have been under the 
apprehension that they did not need to 
include the river tow path. Although they 
do not say that it is not a right of way they 
do not include it. The towpath seems to 
have been added quickly by the county 
council. 
 
Tarring Neville 
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South Heighton 
 

 
 
 

 
 
Note that the field gates by the railway in 
South Heighton are labelled b and c. 
 
The parishes also recorded routes on a 
double sided record sheet and numbered 
the routes. Both parishes numbered their 
parts of the path as a whole with the 
number 1. These records are held at the 
Keep in a folder for each parish, which also 
contains the survey done 
by Ramblers members or other walkers as 
well as related correspondence. The folder 
for South Heighton is held at the Keep 
under reference CR67/95 for South 
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Heighton and CR67/102 for Tarring Neville. 
Below are the relevant parish records 
 
Tarring Neville 1 
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Note that the owners are recorded as not 
disputing the path. 
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South Heighton 1 (the application route) 
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Note that, although gate (a) is recorded as 
locked closed, suggesting that this would 
be recorded if this were the case, the gates 
over the railway are not so recorded. 
 
The landowners are also recorded as not 
objecting. 
 
Although the form seems to have been 
filled in by a member of the Ramblers 
Association, it has been endorsed by a 
local person, (presumably the parish clerk). 
 
It is commented that the path has been 
used by the public for many years. 
 
Once the forms had been filled in someone 
(often a member of the Ramblers 
Association) walked the routes and made a 
report. 
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Here are extracts from the reports for the 
parishes (held under the references 
for the reports above) for the path as a 
whole 
 
Tarring Neville 

 
 
South Heighton (the application route) 

 
 
The comments are a little difficult to read 
but on closer inspection can be 
seen to say “The fieldgate at the boathouse 
cannot be opened as the hinges are broken 
and the gate has been tied up. The path is 
clearly defined to the railway crossing, but 
there is a tree across rough water meadow. 
On reaching the towpath it passes into 
Piddinghoe Parish for a few yards and then 
turns left at a step stile and alongside the 
Piddinghoe/Newhaven boundary stream. 
Well used.” 
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One stile or gate is noted as needing repair 
(presumably gate a) but there is 
no mention of locked gates or any other 
obstruction at the railway crossing, or any 
prohibitive signs. Given the nature of the 
survey, we might expect any such 
obstruction to be recorded. 
 
There is no mention of any obstruction at 
the railway line in the concluding 
comments either: 

 
 
The path as a whole appeared on the first 
draft definitive map. No objections 
were received to the inclusion of the 
Tarring Neville 1 and it appeared on the 
first definitive map and statement. 
 
There is little correspondence in the South 
Heighton Folder, but the Tarring Neville 
folder contains this letter: 
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The author clearly knows the area well and 
acts in the interests of land owners. He 
does not object to Tarring Neville 1 (and by 
implication, South Heighton 1) even though 
he is not backward in raising all possible 
objections, even on land that he clearly 
does not manage, such as the railway 
quay. I think it likely that Mr Pickard was 
agent for the Hampden estate, who are the 
major land owners in the area, and who are 
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 likely to have owned the land on which the 
path as a whole runs. 
 
No objections were received from 
agricultural landowners to South Heighton 
1 (the application route), but an objection 
was received from the British Railways 
Board. In East Sussex objections were 
initially dealt with by the rights of way sub-
committee, advised by their clerk. 
 
The minute book of the Rights of Way sub-
committee held at the Keep under 
reference C/C 11/5/105 contains the 
following entries: 

 
 
The above is a report from the clerk dated 
13/1/55 which recommends deletion of 
South Heighton 1. 
 

 
The extract above shows that the report 
was accepted. 
 
But subsequently the matter came before 
the committee again. The proceedings are 
recorded in the minute book held at the 
keep under the reference C/C11/5/106. 
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On 25/9/56 the committee had before them 
a report by the clerk which included the 
following: 
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It was resolved to agree the 
recommendations. See below. The 
application route did not appear on the 
definitive map and statement. 

 
 
The significant points relied on by the 
committee seem to have been (a) the 
absence of stiles, (b) the contention that 
the gates were put in by the railway 
company in order to allow Mr Everard 
access to his land and that they had been 
locked for some time (c) the fact that there 
has been no complaint of obstruction and 
(d) the contradictory statements of 
witnesses. 
 
Against this, it may be said that there 
seems to be a suggestion of some sort 
of stile within the gate. The fact that Mr 
Everard needed access to his land does 
not preclude a right of way also existing at 
the time or coming to being subsequently. 
The lack of complaints may be accounted 
for by the fact that people seem to have 
been able to use the path, as the witness 
statements suggest. The witness 
statements do appear to contradict 
themselves, but it must be remembered 
that in some cases they were trying to 
recall things quite a long time ago. 
 
No effort seems to have been made to look 
at any historical evidence other than the 
railway deposited plan and book of 
reference, or to cross reference the 
application route with Tarring Neville 1. I 
suggest that this decision bears the marks 
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of one taken in a hurry in the middle of a 
long and time-consuming exercise, without 
consideration of all the evidence. 
 

CONCLUSION TO THIS SECTION 
 
Against the evidence of the Railway Board 
must be set the following: 
(a) The lack of objection by any other 
landowners, which suggests that they 
agreed the existence of the path. In 
particular I note the lack of objection by the 
land agent, Mr Pickard 
(b) The belief of local people that this is a 
right of way and had been for many years. 
(c) The evidence of the Sussex Pathfinders’ 
surveyor, who found no problems with the 
railway gates, even though specifically 
briefed to note such issues. 
(d) The fact that there is no record of the 
taking into account the 1914 LBSC Act or 
the The transport board’s evidence is 
contradicted by the actions of its 
predecessor in procuring the 1914 Act and 
in failing to object to the description of the 
path in the sewerage Bill. 
 
On balance I suggest that the evidence 
from the process of drawing up the first 
definitive map and statement points 
towards highway status. 
 

 
13a-13c 
 
14a-14e 
 
15a-15g 

 
The Council: 

 
Parish maps 
 
The Council has found the same copy of the 
parish map for South Heighton and agrees 
that the claimed route is shown, as South 
Heighton 1. Clearer copies of the precise 
area below. 
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The Council has found the same parish map 
for Tarring Neville and agrees the path 
shown as no. 1 is Tarring Neville 1. 
 
Parish surveys/schedule forms 
 
The Council has found the same copy of the 
parish survey for South Heighton path no. 1 
and agrees this is the claimed route. 
 
The Council cannot open the electronic file 
for its copy of the parish survey for Tarring  
Neville path no. 1 and so relies on the 
Applicant’s copy. 
 
Parish reports 
 
The Council has found the same copy of the 
parish report for South Heighton path no. 1, 
and agrees with the Applicant’s translation of 
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the faint copy and the word’s that he thinks it 
says. 
 
The Council has found the same copy of the 
parish report for Tarring Neville path no. 1. In 
this report, it says, for path no. 1 that it goes 
to the River Adur but this must be a mistake 
by the author as it goes to the River Ouse 
(flowing from Lewes out to sea at 
Newhaven), not the Adur. The River Adur 
flows via out to sea further to the West at 
Shoreham-by-Sea. In the Tarring Neville 
parish survey (only the Applicant’s copy is 
available), the word Adur has been crossed 
out and the word Ouse written over it. 
 
Correspondence in file 
 
The Council has found its own copy of the 
letter by Mr Pickard in the Tarring Neville 
folder. While this letter comments on path 
no. 1 in Tarring Neville, and not South 
Heighton, the Applicant is correct in that this 
person clearly has knowledge of the local 
area and would have potentially mentioned 
or objected to South Heighton 1 if he wanted 
to. Of note is that Mr Pickard  mentioned the 
North Quay area, which is not in Tarring 
Neville and today in Newhaven (south of 
South Heighton). 
 
Objection, Minute Book of Rights of Way 
sub-committee 
 
The Council believes that the objection from 
the British Railways Board (British Transport 
Commission) is the reason for the claimed 
route not appearing on the provisional map 
despite it appearing on the draft map. The 
report mentions that they looked at the 1846 
Railway Act which the Applicant has 
provided. The clerk’s report states the 
railway crossing was not passable as there 
were no stiles, and gates both sides (West 
and East) had been padlocked since before 
1935 and that there was no evidence of 
alleged use apart from a few members of the 
Brighton Angling Club who had been told by 
the railway that there was no public right of 
way. A description of the disputed path is 
given which matches part of the claimed 
route. It says South Heighton Parish Council 
admitted to the path in error. The clerk 
recommended South Heighton 1 be 
removed from the draft map. 
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On a visit to the Keep the Council obtained 
its own copies of the 1955 clerk’s report to 
the Rights of Way sub committee as below: 
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The matter, however, was discussed again 
later, in a further clerk’s report. At that time, 
South Heighton Parish Council said they did 
not claim the route in error. The British 
Transport Commission referred to the 
Railway Act 1846 which made no mention or 
accommodation for the claimed route as a 
public right of way, which is generally agreed 
upon. However, South Heighton Parish 
Council provided a number of witnesses as 
evidence of public use however much of this 
was contradictory and admitted to, to various 
degrees, the existence of locked gates 
and/or stiles. The clerk’s report referred to a 
similar case before the Divisional Court, of 
people climbing over locked gates to cross a 
railway line, where the Lord Chief Justice 
has said that no public right of way had been 
acquired. The clerk recommended that the 
deletion of South Heighton 1 remained. 
 
The clerk’s recommendations in the report 
were accepted as the report was approved. 
 
While the Council agrees with the Applicant 
that there was some evidence of use, and it 
is true that the access for the landowner 
does not mean a public way didn’t exist, and 
the lack of complaints could be because the 
public were able to use the route, the 
Council has to accept the decision made on 
this evidence by those preparing the 
definitive map in the 1950s.  
 
However, the Council appreciates the 
Applicant’s argument that there may have 
been some evidence of use, such as the 
Ramblers survey of the claimed route, which 
it is noted was written by a Mr. J Eldridge 
(spelling unclear on survey report), which 
looks like it may be the same person the 
clerk referred to in his report of September 
1956 (again spelling unclear in report but 
looks similar) who was listed as a 
representative of South Heighton Parish 
Council.   
 
As far as the evidence suggests, the Council 
considers that the objection from the British 
Transport Commission was dealt with at the 
time, and reviewed at least twice, and in 
doing so had representations from both 
sides, and in this respect this decision based 
on the evidence at the time remains. 
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The Council believes the claimed route was 
added to the draft map because it was 
considered to be a public right of way, only 
to be removed from subsequent maps, and 
the definitive map process, because of the 
objection by the British Transport 
Commission.  
 
On a visit to the Keep, the Council obtained 
its own copies of the 1956 clerk’s report to 
the Rights of Way sub-committee as below: 
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While the Council accepts this decision, as 
made in the 1950s, the Council does not 
believe, from the evidence before it, that the 
‘London Brighton and South Coast Railway 
Act 1914’ was looked at or considered when 
this decision was made and therefore 
considers the 1914 Railway Act as new 
evidence.  
 
As such, the Council will consider the merits 
of this new evidence to ascertain whether it 
is strong enough to challenge the original 
decision and if it is can now be reasonably 
alleged that a public right of way exists (Test 
B), or even if Test A is satisfied. 
 
If the 1914 Act had been seen, which says 
that a public right of way existed along most 
of the southern section of the claimed route 
below the railway line, it is possible, even 
likely, that the objection would have been 
looked into further, quite possibly overturned 
and a different decision reached. This new 
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evidence, together with the opinion of the 
South Heighton Parish Council that a right of 
way existed, may have resulted in the sub-
committee believing that a public right of way 
existed despite, and from before, the alleged 
locked gates on the railway crossing. 
 

 
16 

 
C/C 97/3 
Chailey Rural 
District (RD) draft 
map 
1954 
 

 
The claimed route appears on this map 
within the parish of South Heighton as path 
no. 1.  
 

 
 

 
17 

 
C/C 97/14 
Chailey RD 
Provisional map 
1957 
 

 
Path no. 1 in South Heighton parish does 
not now appear and it seems it has been 
removed from the definitive map process 
and not included on the provisional map. 
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18 

 
C/C 97/25 
Chailey RD 
Definitive map 
1957 
 

 
The claimed route is not shown. 
 

 
 

 
19 

 
C/C 97/28 
Chailey RD 
Draft revised map 
1960 
 

 
The claimed route is not shown. 
 

 
 

 
20 

 
C/C 97/34 
Chailey RD 
Provisional revised 
1963 
 

 
The claimed route is not shown. 
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21 

 
C/C 97/40 
Chailey RD 
revised definitive 
map 
1963 
 

 
The claimed route is not shown. 
 

 
 

 
22 

 
C/C 97/53 
Chailey RD 
Draft revised map 
1971 
 

 
The claimed route is not shown. 
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OS maps; 
4, 5, 6, 7,  
 
Inclosure 
maps: 8b, 
8c,  
 
1914 
Railway 
Plans: 10b, 
10c,  
 
Parish 
maps: 13a, 
13b 
 
Definitive 
maps: 
16-21 
 

 
Tramway 
 

 
Branching off of the railway from just below 
point B heading north for a short distance 
then to the East, is another form of railway 
track labelled on some maps as ‘Tramway’. 
It seems to lead to an old industrial site on 
the eastern side of the now A26, possibly an 
old chalk quarry. It seems to pass very close 
to the oxbow lake section of the River Ouse. 
The existence of a footpath at B-C may have 
a connection to this junction of railway and 
tramway. Indeed, the footpath A-B may pass 
very close to the banks of the ox-bow lake at 
roughly the point TQ 4442 0300 between the 
river bank and the tramway. The Council 
holds maps from 1899 to 1956 showing this 
tramway. It does not provide any direct 
evidence of a public right of way but could 
suggest that the claimed route ran as such 
between A and B because it was running 
alongside the tramway, or between the river 
and the tramway and avoided crossing it by 
crossing the railway at B-C instead. 
 

 
15 

 
CONCLUSION 
 

 
I suggest that the evidence contained in 
the 1914 railway act strongly supports the 
existence of footpath rights on the 
application route. 
 
I submit that the evidence provided by 
ordnance survey maps from the 1870s 
onwards suggests that the path has been 
physically in existence since maps of 
sufficient scale to show the route were first 
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created. The evidence of the surveys done 
at the time of the first definitive map 
creation, coupled with the disappearance 
of the path as a whole from subsequent 
mapping, suggests that sometime in the 
1930s, 1940s or 1950s the path gradually 
fell out of use, either because of the 
blocking of the route by the railway 
company, or because of some other 
obstructions. 
 
The maps of the Ordnance Survey after the 
2nd edition of the 1inch map are not 
evidence of the existence of a right of way. 
But they do provide evidence of the 
existence of a path and its use. If the route 
was a private way then we have to ask, why 
would a private owner want to use it? 
There is only one building that might be 
visited- the boathouse that is on the parish 
boundary and is mentioned on some maps 
and in the definitive map surveys. 
But the path continues beyond here and it 
is unlikely that anyone would want to 
approach the boathouse via the long walk 
from the nearest road in this direction. 
 
It could be that the route was used to get 
animals or farm equipment to the land 
between the railway and the river, but, 
although the path as a whole is gated, 
there is no evidence that it was used as 
anything other than a footpath and it was 
described as such on maps. Use as a farm 
track would imply something much wider 
and, with one exception on one part of the 
route in the definitive map survey, the 
route is not described as a track. The 
route goes between one public highway 
and another and so I suggest that it was 
almost certainly used by the public as a 
highway. 
 
For each individual piece of evidence there 
are alternative, if unlikely, explanations 
but I suggest that, when added together 
there is no reason other than the existence 
of a public footpath which explains what all 
of these documents show. It is therefore 
more likely than not that the application 
route is a public footpath. 
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The Council: 

 

 
The 1914 Railway Act says that a public 
right of way existed from point C to point D 
as claimed which is supported by the OS 
maps. Attempts may have been made by the 
railway company to block this route between 
the time of this Act and the time of the draft 
definitive map but obstructions such as this 
do not mean a public right of way becomes 
private as a result.  
 

 
16 

 
REQUEST 

 
I request the surveying authority to add the 
route to the definitive map and statement 
as a footpath 
 

  
The Council: 

 

 
The purpose of this report is to decide if 
there is enough evidence for either Test A or 
B to be satisfied and this will be confirmed in 
the Conclusion. 
 

  
APPENDICES 

 
Appendix 1 deposited plans for the Lewes 
to Seaford Railway 
 
Appendix 2 deposited book of reference for 
the Lewes to Seaford Railway. 
 
Appendix 3 London Brighton and South 
Coast Railway Act 1914 
 
Appendix 4 LBSC Railway act 1914 
deposited plans and book of reference 
 

 
 

 
The Council: 
 

 
The above Appendices were provided by the 
Applicant as part of his evidence. 
 

 
23 

 
Deposits 
 
 
 
 

 
There is one Deposited Map and Statement 
that affects the claimed route, called ‘Glynde 
Estate’ which was deposited with the Council 
on 2 April 2014 and which expires on 2 April 
2034. The deposit covers a large area 
including the villages of Tarring Neville and 
South Heighton. All of the claimed route north 
of the railway line, to Tarring Neville 1/parish 
boundary, on land owned by landowner 1 
(Glynde Estate) is covered by this large 
Deposit. 
 
The rest of the claimed route, that which 
crosses the railway line, and land owned by 
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ESCC down to the River Ouse, is not covered 
by a Deposit. 
 
This Deposit has no impact on the decision of 
this application as the evidence is based on 
historical mapping not user evidence. 
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Terrier 

 
There are no Highway Rights that match the 
route of the claimed route on the Council’s 
Highway Terrier map. 
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Definitive Map 
Digital ArcMap 
 

 
There is no record of a public right of way 
along the claimed route. 
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26a-26b 

 
Definitive Map 
Paper Version 
 

 
There is no record of a public right of way 
along the claimed route. 
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7.5 Applicant’s Appendices provided by the Applicant as part of the Application  
(to support the Applicant’s Statement) 
 
The Applicant also provided the following documents, available in the File of Evidence. 
 
Appendix 1 – Deposited Plans, Lewes to Seaford Railway 
Appendix 2 – Book of Reference, Lewes to Seaford Railway 
Appendix 3 – Local Act 1914 C. Cii London Brighton and South Coast Railway 
Appendix 4 – Book of Reference, 1914 Powers and Map 
 
These are discussed in the above table. 
 
 
8. Applicant’s Request to the Planning Inspectorate for a Direction 
 
8.1 On 15 September 2019 the Applicant emailed the Council to advise that he had applied 

to the Planning Inspectorate for a Direction of the Council to determine the application. 
 
8.2 On 30 January 2020 the Planning inspectorate confirmed to the Council that they should 

determine the application within 6 months of this date, ie by 30 July 2020. 
 
8.3 Unfortunately, as a result of Covid-19 having an impact on Council processes and other 

work pressures, this deadline was not able to be met. 
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SECTION C – Consultation Process 
 
9. Consultations with User Groups and Statutory Consultees 

 
9.1 On 24 April 2020 the Council wrote to all Statutory Consultees with a copy of the Schedule 

7 application form and the plan of the route asking for comments by 12 June 2020. 
 
9.2 On 24 April 2020 Lewes District Council replied to say that as they do not own any of the 

land in question, therefore they have no comment or representation to make. 
 
9.3 On 10 June 2020 David Finney on behalf of the Society of Sussex Wealdmen replied to say: 
 
‘Our Society has no evidence of use to offer but we welcome all reasonable additions to the 
RoW network. This proposal would appear to complement the existing local RoW network by 
improving access to the river bank from Tarring Neville village and perhaps removing some 
pedestrian movements between the village and South Heighton, and beyond, from the A26 
verges, which may bring some road safety benefit. On the other hand it would appear to 
require the creation of a new rail line crossing with its attendant safety and cost implications. 
On balance therefore, we would give only tentative and qualified support to the claim. ‘ 
 
 
10. Consultations with Landowners 
 
Initial Response of the Landowners to the Application 
 
10.1 On 24 April 2020 the Council wrote to all landowners with a copy of the application and all 

the evidence provided by the applicant, asking for comments by 12 June 2020. 
 
         Glynde Estate and Network Rail have responded using the lettered reference points 

referred to in the Railway Act plans. Their comments and those of the Council use these 
letters as seen on the railway plans in this section. 

 
10.2 On 27 April 2020 Mr Michael Wood of ET Landnet Ltd emailed to say that he had been 

passed the Council’s letter of 24 April sent to the Glynde Estate and been asked by them 
to review and respond on their behalf. 

 
10.3 On 7 May 2020 Mr Wood replied with the comments of the Glynde Estate as below: 
 
10.4 Table 4, Initial Response of the Landowner - Comments by Glynde Estate 7 May 2020 
 

 
Numbered 
point 
 
Or Council 
response 
 

 
Comment by Glynde Estate 

 
1. 

 
The status of this route has been the subject of a claim under the National 

Parks and Access to the Countryside Act 1949 in connection with the 

preparation of the Definitive Map.  There is no evidence of an error in the 
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process and the Applicant is wrong to criticise this procedure (Applicant’s 

paragraph 14.1.27). 

 
 
Council 
 

 
 
The Council will consider whether any of the evidence provided by the 
Applicant, or from any other sources, is new evidence that was not looked at 
during the preparation of the definitive map. 
 

 
2 

 
In order for the matter to be determined afresh by the County Council it is 

necessary for there to be new evidence which would challenge the earlier 

decision to remove the route from the Draft Map. 

 

 
Council: 
 

 

As above. 

 
3 
 

 
The London Brighton and South Coast Railway Act 1914 is the sole 

evidence which the Applicant can adduce in support that some of the 

application route was a public footpath.  The Plan appears to identify a 

section of path west and south of the railway (Section B-E on that plan) 

which was to be stopped up.  The Applicant contends that this depiction 

demonstrates that this section of the route was a public right of way and 

that by extension, the remaining section from point E on that plan through 

to the terminal point of Tarring Neville 1. 

 

 
Council: 
 

 
Railway Acts are reliable sources of information. They needed to be accurate 
in order to be scrutinised and reviewed by Parliament and the general public 
and were subject to a consultation process. The Railway Plans claim that B-
E and E-D were public rights of way. It would be unusual for that public right 
of way to end at D. It is likely that it continued as a public right of way and to 
join another public right of way or highway, and the most likely route is the 
claimed route, as outlined on the railway plans and the OS map, which joins 
up with Tarring Neville 1.  
 

 
4 
 

 
The plan makes no direct reference to the section east and north of point E 

being an existing public path. 

 

 
Council: 
 

 
E-B was to be stopped up, but it is unlikely that the existing public footpath to 
E stopped at E. A likely course it would take is as that recorded on the OS 
maps to Tarring Neville 1. 
 
When zooming in closely on the 1914 plans, it is possible to see that the line 
of the footpath E-D across the railway line goes very closely to and from the 



 

Page 85 of 100 

 

railway line itself and continues on to the north-east from D. It would seem 
likely that there was some sort of crossing over the railway at this point. 
Given that the railway company had chosen to create a new public footpath 
that used this point to cross the railway line it would seem likely that they 
were choosing this point as a crossing point was already established there. 
 

 
5 
 

 
The minutes of the evidence from the 1956 Sub-Committee hearing set out 

in detail the purpose of the crossing and the arrangement of the 

gates.  That this was consistent with the status of an occupation crossing 

was not challenged.  The assertion was that it was nonetheless possible to 

cross the railway at this point notwithstanding that the gates were kept 

locked. 

 

 
Council: 
 

 
As well as the railway company stating that the gates were locked, and some 
of the users also saying this, there is some evidence of use by the witnesses 
some of which may not have involved locked gates. 
 

 
6 
 

 
There is no evidence of the express dedication or statutory creation of a 

crossing of the railway at the point of the claimed route.  This is the only 

way that it could have become a public right of way. 

 

 
Council: 
 

 
As point 4 

 
7 
 

 
If (which is not supported by documentary evidence) the route had been 

formally created (by express dedication or otherwise), this would have 

required the provision of stiles to ensure compliance with railway 

regulations and there is no evidence that this was done.  There is 

unchallenged evidence of the locking of the gates to control access and the 

evidence to the sub-committee of the action to control the access in 1956 

support this.  No user of the railway crossing by the public could lead to a 

finding of a public right of way because such user would be a criminal 

offence, namely trespass on the railway, which has been a statutory 

provision since 1840. 

 
Council: 
 

 
The railway company acknowledged in the 1914 Act a public footpath along 
E-B. It is not clear how or when this came into being and it is not 
acknowledged in the 1836 Act. It may be possible that the public way was in 
existence before 1836, pre-dating the railway and a crossing had to be 
provided, though the 1836 Act and the historical maps do not support this. It 
may have been created after 1836 and a crossing provided, though no 
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record of this has been found. Given that the railway company did recognise 
a public footpath E-B and the likelihood that it continued by crossing the 
railway, it is also likely that there was a crossing between E-D. The locking of 
gates either side of the railway by the railway company does not mean that 
the right of way that they acknowledged is extinguished by these acts. 
 
On the other hand, it has to be said that a possible reason why the railway 
company did not carry out the proposed changes to the rights of way here, 
as laid out in the Act and plan, is that they later understood that E-B was not 
a public right of way, didn’t feel the need to therefore stop it up and 
consequently began locking the gates either side of the railway line either to 
prevent further dedication or trespass or to make sure any claim of a 
possible existing right of way was pursued. However, there is no evidence 
that this is the reason why the railway company did not carry out the changes 
to the rights of way here and this is pure speculation. Indeed, this suggestion 
would have to also apply to the other paths affected other than the claimed 
route, e.g. A-B-C and again there is no evidence available for this.  
 
Moreover, the railway company had gone to great lengths in creating 
the1914 Act and plans which were to be put before Parliament and open to 
public consultation and it is unlikely that recognising so many public rights of 
way in error would have occurred. The fact remains that the railway company 
believed there was a public right of way E-B, with a likely crossing E-D and 
locking the gates either side of the railway line would not change its status.  
 
It is important to question the need for gates by the side of the railway line 
here if there was no crossing, and if this was a private crossing for farm 
access, then why was E-B recognised as public by the railway company. 
 
It is possible the right of way went under the railway line, and the railway line 
over the public way, but there is no evidence of this. As a site visit was not 
possible it is difficult to gauge the current situation on the ground but all the 
evidence suggests the right of way crossed over the railway line. 
 
It is unfortunate that the 1914 railway plans do not appear to draw a line on 
the map to show the routes to be stopped up, (B-E; A-B-C) in the same way 
that a dashed line is drawn on the map to show the routes to be created (A-
D-C). Some of these routes can be seen with double-dashed lines (B-E) but 
others cannot (C-the riverbank towards B).  
 

 
8 
 

 
The evidence in support of the Applicant’s claim can only therefore relate to 

a section of the claimed route (between the railway and the riverbank).  It 

cannot be implied that this relates to the remainder of the claimed route 

which cannot be a public right of way. 

 

 
Council: 
 

 
As discussed elsewhere in the report, the merits of the remaining part of the 
claimed route north of the railway line joining up with Tarring Neville 1 will be 
assessed as part of the investigation. If E-B was a public right of way, and 
crossed the railway line, it is more likely than not that it continued on, and in 
so doing, the most likely route is that it followed the claim line to Tarring 
Neville 1. 
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9 
 

 

No other evidence supports public status for the section between the 

railway and the riverbank.  The proposed diversion set out in the 1914 Act 

was not implemented, and the reason for this is unknown.  It may have 

been the position that it was realised that the physical track shown on the 

plan was not in fact a public path so that removing it from the land was not 

necessary. 

 
Council: 
 

 
The Railway Act looks at E-B as being public but so does the clerk’s report in 
the sub-committee Minutes which includes user testimony and the support of 
South Heighton Parish Council.  
 
Please see comments in point 7 regarding the railway company’s belief that 
the route was not in fact a public path. 
 

 
10 
 

 
In any event, as the route should either join to another highway or go to a 

point of public interest (which it would not do by terminating at the railway) 

the appropriate finding on the 1914 Railway Act evidence is that no part of 

the claimed route is a public right of way. 

 

 
Council: 
 

 
It is unlikely that the public path terminated at the railway line and more likely 
than not that it crossed the railway. However, it could still be a public right of 
way if it did terminate at E and such cul-de-sac routes are possible. Indeed, 
Tarring Neville 1 is a cul-de-sac. 
 

 
11 
 

 
To make a Modification Order the Council must be satisfied that the 

allegation that a right of way exists is reasonable.  There is no basis upon 

which it can reasonably be said that the whole of the route was ever a 

public right of way. The application should be refused. 

 

 
Council: 
 

 
The Council will assess both sides of the argument and review all available 
evidence in order to determine if the evidence satisfies either Test A, or B or 
both. 
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10.5 On 3 June 2020 Pamela Elkington of Network Rail replied by email with a letter dated 2 
June 2020, as outlined below. 
 
10.6 Network Rail objects to the application affecting its property and requests the Order should 
not be made. 
 
10.7 Table 5, Initial Response of the Landowner - Comments by Network Rail, 2 June 2020. 
 

 
Numbered 
point 
 
Or Council 
response 
 

 
Comment by Network Rail 

 
1. 

 
London, Brighton & South Coast Railway Act 1914 (the 1914 Act) 

a) The application correctly concludes at 8.1.16 that the land 

acquisition powers and powers for stopping up and diversion of 

the existing public footpaths given in the 1914 Act were not 

exercised. 

b) The 1914 Act gave the railway company the power to stop up 

certain sections of the existing footpaths. Section E-D on the 

1914 deposited plan (at Cement Company’s LC (CC LC) was not 

included. It gave the powers for a new footpath to be made at A-

D, which encompasses E-D.  This is strong evidence that no 

public footpath existed at D-E at this time. The conclusion made 

at 8.1.10 that E-D was already a public right of way is therefore 

incorrect. 

c) 8.2.2 states it is ‘hard to see the purpose of a public path 

between B and E if it did not continue across the railway’. The 

purpose of the public footpath at B-E is not in question here, and 

an assumption on such should not be made, and is simply not 

relevant. The application extrapolates unjustifiably on this point 

and provides no evidence upon which this is based. 

The purpose of a public inquiry, if one was to follow, would be to 

determine whether it is more likely than not that a public footpath 

is in existence, not what the purpose of its existence is. 

 

 
The Council: 
 

 
See comments above, by the Council to point 7 of the response from 
Glynde Estate. It seems unlikely that the public right of way on the 1914 
railway plans terminated at E and did not cross the railway line, 
particularly as this particular crossing and route was shown to continue 
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(albeit as a route of unknown status) as such towards D on the railway 
plans and the OS maps. 
 
 

 
2 
 

 
OS maps referred to in Paragraph 13. 
 

a) OS maps are not conclusive as to the status of any path, and do 
not purport to be. They ordinarily do not distinguish between public 
and private paths. 

b) The application makes an unjustifiable interpretation that ‘fp’ must 
refer to a public footpath. This is incorrect. 
 

 
The Council: 
 

 
Agreed. However, in certain circumstances, the physical existence of a 
route on an OS map can be helpful in determining the course of a route 
when it is considered to be public. 
 

 
3 
 

 
Level Crossing status and closure 
 
CC LC was an accommodation work, provided only for field to field access 
for the landowner whose land was severed by the construction of the 
railway. It was closed in 1961 because, in our view, by operation of the 
law, the sole occupation of the land on both sides of the railway came to 
an end, which extinguished Network Rail’s predecessor’s statutory 
obligation to continue to provide the accommodation work. It was 
therefore removed. 
 
Reference to a letter as opposed to a deed of release (for a private 
transaction releasing crossing rights for the landowner) or to an order (for 
the stopping up of a public footpath) is indicative that the closure occurred 
by operation of law, as described above. 
 
Reference is made to CC LC on the Terrier of the London, Brighton & 
South Coast Railway, which is annotated with ‘Level Crossing  at 55m 
31chs closed. 30.08.1961 C..C.E’s letter 11.12.1961’. Although the letter 
has been unable to be found to date, this further confirms that no public 
footpath existed over CC LC. ‘Closed’ is used as opposed to ‘stopping up’, 
as it would have been for any public crossing being removed. 
 
The annotation of the Terrier would be carried out only by either a 
surveyor or an Infrastructure Liability Officer, both of whom would have 
been well versed in the terminology of level crossing and footpath closure 
mechanisms. It is highly probably that, if CC LC carried a public footpath, 
‘stopping up’ would have been used in the annotation. This is therefore 
evidentially corroborative that no public footpath existed over CC LC. 
 

 
Council: 
 

 
This information suggests the crossing E-D was closed in 1961. Because 
South Heighton 1 was not included on the definitive map in the 1950s, it 
meant that it was not a recorded public right of way at the time of the 
closure. This would have meant it was easier to close the route as it was 
not being used by the public and only by local occupiers. It is the purpose 
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of this report to ascertain if the route should have been recorded on the 
definitive map. 
 
 

 
4 
 

 
Presumed dedication 
 
Considering the above, the only means by which a public footpath may be 
claimed is by presumed dedication. This can be discounted, due to the 
interruption to the footpath by CC LC’s gates being locked during any 
period of use which may be claimed. Paragraph 14 of the application 
confirms, by means of witness statements, that the gates have always 
been locked, and any use made by those witnesses was done so by 
climbing over the gates. No stiles were in situ, and the landowner was the 
only person who held a key to the gates. 
 

 
The Council: 
 

 
No specific user evidence has been provided by the Applicant and the 
application rests on historical evidence and maps. Indirectly, within the 
evidence, is mention of use by users described in the clerk’s report of the 
Rights of Way sub-committee in 1956.  
 

 
 
 
10.8 On 15 June 2020 John Tripp, Senior Estates Surveyor of East Sussex County Council 

replied as below: 
 
10.9 Table 6, Initial Response of the Landowner - Comments by John Trip, 15 June 2020 
 

 
Numbered 
point 
 
Or Council 
response 
 

 
Comment by John Tripp, East Sussex County Council, as Landowner. 

 
Not 
applicable 

 
We have passed all the details to the farmer that has a grazing licence for 
the land: Paul Collinson of Norton Farm Partnership. He has not 
responded with any specific comments. We have no further comments to 
make. 
 

 
The Council: 
 

 
The Council contacted Paul Collinson in order to discuss access for the 
site visit, to which Paul agreed should be possible, but unfortunately at 
the time of writing this report site visits were advised against due to Covid-
19. 
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Initial Rebuttal from the Applicant  
 
10.10 On 2 July 2020 the Council wrote to the Applicant advising that all further representations 

and comments received so far were now available on the webpage and asked for 
comments by 30 July 2020. 

 
10.11 On 2 July 2020 the Applicant replied to say as follows: 
 
10.12 Table 7, Initial Rebuttal from the Applicant - Comments from the Applicant, 2 July 2020 
 

 
Numbered 
point 
 
Or Council 
response 
 

 
Comment by the Applicant, 2 July 2020. 

 
Not 
applicable 

 
No new evidence had been produced by the objectors (The Network Rail 
submission referred to a document but it had not been produced).  
Comments are limited to the interpretation of evidence, and in one case, 
the desirability of the path.  
 
I therefore have no comments to make and look forward to a decision within 
the timescale set by the Planning Inspectorate.  
 

 
The Council: 
 

 
On 27 November 2020, the Council emailed Network Rail to ask what they 
referred to by CC LC, a Terrier and with reference to a letter, in their point 
3 of their response above. On the same day they received the following 
reply: 
 
CC LC is an abbreviation for Cement Company’s Level Crossing (see 
1b). This is the name of the (removed) level crossing in question. 
 
The Terrier is not included in the applicant’s statement, but we do hold a 
copy which I had looked at; 
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The paragraph beginning ‘reference to a letter’ relates to the paragraph 
2 below that one, where it is stated that the Terrier is annotated with 
reference to a letter- this is just to explain the relevance of a letter being 
referred to on the Terrier- as shown, the letter is missing, and so we 
cannot provide a copy. Apologies for any confusion from the wording.  
 
The same day the Council forwarded the reply from Network Rail to the 
Applicant asking for comments, but the Applicant was unable to respond 
to it at the time. 
 
This information does not change the Council’s opinion as detailed in its 
answer to point 3 in Table 5. Although this crossing was closed in 1961, 
this does not mean that an unrecorded public right of way could not have 
existed. 
 
According to Land Registry, Guidance, Practice guide 52; easements 
claimed by prescription, updated 16 March 2020,  
https://www.gov.uk/government/publications/easements-claimed-by-
prescription/practice-guide-52-easements-claimed-by-prescription 
 
 
1.5 Railway land 
 
Since the passing of the British Transport Commission Act 1949, it has 
not been possible to acquire a right of way by prescription over land 
owned by the commission and forming an access or approach to, among 
other things, any station, depot, dock or harbour belonging to the 
commission (section 57 of the British Transport Commission Act 1949). 
The references to the commission must now be read to include successor 
rail authorities and the Canal & River Trust. 
 
The 1914 Railway Act and map acknowledged a public right of way that 
appears to have come into being before the 1949 Act. 
 

https://www.gov.uk/government/publications/easements-claimed-by-prescription/practice-guide-52-easements-claimed-by-prescription
https://www.gov.uk/government/publications/easements-claimed-by-prescription/practice-guide-52-easements-claimed-by-prescription
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11. End of Consultation Process 
 
11.1 As the Applicant had no more to say, this ended the consultation process.  
 
11.2 On 3 July 2020 the Council wrote to all 3 landowners and South Heighton Farm to confirm 

the consultation period had ended and the Council will now consider the evidence and 
write this report. 
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SECTION D – Collation of Evidence of Use 
 

12. The following collates the evidence of use uncovered from the evidence provided to the 
Council from the Applicant and/or the Landowners and what now follows is the Council’s 
comments on it. 

 

12.1 Horses - There is no record in the evidence of public use by horse. 
 
12.2 Vehicles - There is no record in the evidence of public use by vehicles. 
 
12.3 Cyclists - There is no record in the evidence of public use by cyclists. 
 
12.4 Walking - In the clerk’s report of 1956 to the Rights of Way sub-committee there is 
reference to witnesses describing their use of the claimed route, although this is a 
summarised version of the evidence for the purposes of that particular report. 
 

 

12.5 Verbal Challenges to Use 
 

a) In support of the claim – None 
 

b)   In opposition to the claim - In the clerk’s report of 1956 to the Rights of Way sub-
committee there is reference to someone of the railway telling 2-3 members of the 
Brighton Angling Club that there was no right of way there.  

 

 

12.6 Signs and Notices  
 

a) In support of the claim – None 
 

b) In opposition to the claim – None 
 

 
12.7 Stiles, Gates and Structures 
 

a) In support of the claim – None 
 

b) In opposition to the claim – In the clerk’s report of 1956 to the Rights of Way sub-
committee there is reference to testimony by the railway company that there were 
locked gates either side of the railway line and there is also mention that some of 
the users noticed locked gates across the railway line. 
 
Looking from above using the aerial images, the railway line crosses the claimed 
route from B-C. It’s possible that there are other structures preventing access, but 
this cannot be established without a site visit. 

 
12.8 Other Use considered 

 
a) Use under Secrecy. There is no record of any use by secrecy. 
 
b) Use under Force.  Some of the use by the witnesses as detailed by the clerk in the 

1956 report to the Right of Way sub-committee, which mentions locked gates, could 
be considered use by force if they climbed over locked gates to use the route. 
 

c) Permissive Use or Use by Licence. There is no record of any use by licence. 
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SECTION E – Council’s Summary and Response 
 
13 Summaries of Evidence from Both Parties 
 
13.1 Summary of Applicant’s Evidence 
 
The Applicant states that the claimed route should appear on the Definitive Map and 
Statement because the 1914 Railway Act shows a public right of way for the claimed route 
south of the railway line, and its continuation north of this up to Tarring Neville 1 is supported 
by the OS maps. The removal of the claimed route from the 1950s draft map, and the 
decision not to include it on the provisional map, and in subsequent maps of the first 
definitive map process, was due to incorrectly allowing an objection by the British Transport 
Commission (the railway) and a failure to inspect the 1914 Railway Act and plan. 
 
13.2 Summary of Landowners’ Evidence 
 
The Landowners do not support the view that historical mapping is strong enough to 
support the existence of a public right of way. The Glynde Estate maintain that the 1950s 
definitive map process make the correct decision to remove South Heighton 1. They add 
that the 1914 railway plans are the only piece of evidence that mention part of the claimed 
route (C to D), that no dedication could have occurred by use over the railway line and there 
is no evidence for other parts of the route. Network Rail insist that there has never been a 
public right of way crossing the railway line, that the crossing has been closed since 1961 
as it was no longer needed by local private users and that obstructions before 1961 would 
have negated dedication by use. East Sussex County Council’s Estates department has no 
information to offer. 
 
 
14. Council’s response to the Historical Evidence 
 
The Council has responded to individual points raised throughout the report above. 
 
Much of the historical evidence (the historical maps, Tithe maps, 1845 railway Act, 1910 
Finance Act and provisional Definitive Map onwards) does not provide sufficient strength to 
support the application. The main piece of evidence in support of the application is the 1914 
London Brighton and South Coast Railway Act which shows part of the claimed route as a 
public right of way with the remainder of the route backed up by the OS maps.  
 
The Council cannot overturn the decision made by the Rights of Way sub-committee in 1956 
to accept the objection by the British Transport Commission. However, it believes there is 
insufficient evidence to show that the 1914 Railway Act was looked at during the 1950s 
preparation of the definitive map and therefore considers this ‘new evidence’ which when 
examined could lead to a different result that followed the allowing of the Commission’s 
objection.  
 
The Council believes the 1914 Railway Act plans do show the claimed route (C to D) as a 
public right of way and that the obvious continuation of this route would be as claimed, and 
the physical existence of this is supported by the OS maps. This is further supported by the 
Ramblers’ survey of the entire claimed route and its subsequent inclusion on the draft 
definitive map, along with the backing of South Heighton Parish Council.  
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15. Council’s response to the Comments from the Consultation  
 
The Council has responded to individual points raised throughout the report above. 
 
The comments from the user groups, and other similar statutory consultees, do not offer 
satisfactory evidence to prove the public right of way exists. 
 
In response the Glynde Estate’s assessment of the 1950s definitive map process, the 
Council states that the evidence points to the 1914 Railway Act as being new evidence not 
previously looked at. There is limited evidence of actual use of the claimed route but the 
Railway Act does acknowledge a public way along part of the claimed route nonetheless.  
 
While trespassing a railway line today would not allow for deemed dedication to be made, 
it is argued that the public right of way had already been created prior to this ruling. The 
Glynde Estate state that the Railway Act evidence could only apply to part of the claimed 
route and not the whole route, which is true. In just considering this part of the claimed 
route, a cul-de-sac route would result.  
 
However, Glynde Estate further say that this part of the route couldn’t be public as it did not 
go to and from and/or meet another public highway. If so, then it has to be questioned why 
this part of the claimed route appeared on the Railway Act plan as a public route, going 
from the riverbank to the railway line if it didn’t continue on elsewhere, and the OS mapping 
evidence suggests this continuation was over the railway line. 
 
The response from Network Rail does not dispute that the 1914 Railway Act described part 
of the claimed route as a public footpath and it adds that the powers to stop up C to D were 
not carried out suggesting it still exists. It does state that there was no public right of way 
over the railway.  
 
In discussing ‘purpose’ the Council believes the Applicant means that it is unlikely that there 
would be the ‘need’ for a route in that direction to terminate at the railway line but rather for 
a route to cross it and continue onwards for whatever reason and that the Applicant did not 
mean that the route had a specific reason to cross the railway as perhaps Network Rail 
have taken it to mean. Network Rail’s confirmation that the crossing was closed in 1961 
and obstructed prior to that do not take into account that a public right of way may already 
be in existence prior to that (albeit unrecorded) and that locked gates and crossing closures 
do not alter the status. 
 
There was no comment from East Sussex County Council as landowner. The local farmer 
who farmed the land, Paul Collinson of Norton Farm Partnership, was agreeable to a site 
visit however Council site visits were not possible during the Covid-19 pandemic. No further 
comment was provided from this source. 
 
16 Council’s response to Evidence of Use 
 
The Council has seen no direct evidence of use by the general public at large. Some use 
was mentioned indirectly in the 1956 clerk’s report to the Rights of Way sub-committee in 
which limited evidence of use up to the 1950s was recorded. However, in conclusion, there 
is insufficient evidence to support the existence of the claimed route through public ‘as of 
right’ usage. 
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SECTION F - Conclusions 
 
17. Conclusion 
 
17.1 The County Council considers that it has investigated the matter fully, having carried 

out historical research, consulted with relevant bodies, by taking into account the 
evidence of the Applicant, and the submissions of the affected landowners. 

 
17.2 The main issue is whether the evidence discovered, when considered with all other 

relevant evidence available, shows that it can be reasonably alleged that a public 
right of way subsists on the claimed route. That is, a route which is not shown on the 
definitive map and statement but subsists along the route in question such that the 
map and statement require modification. 

 
17.3   For user evidence-based claims, the test which must be applied is whether there has 

been evidence of use sufficient to a raise presumption of dedication.  That is, that the 
claimed route has been used by the public as of right without interruption for 20 years. 
However, as no user evidence has been submitted for this claim, and none 
uncovered, this does not apply to this application. Moreover, in this case, there is no 
requirement to determine a of date of challenge, i.e. a time when the use of the route 
was first called into question by the general public or the need to establish a relevant 
20-year period of use. Instead, the test must be whether the historical evidence 
proves it is reasonable to allege that a right of way subsists. 

 
17.4  The Application relies on evidence found in historical documents. The whole claimed 

route was surveyed as a public footpath by the Ramblers in 1951 and added to the 
draft definitive map in 1954. The claimed route was removed from the definitive map 
process and not included on the 1957 provisional map due to an objection by the 
British Transport Commission (the railway). The Council agrees with the Applicant 
that the 1914 London Brighton and South Coast Railway Act, in which the railway 
company acknowledge a public right of way subsists between C and D (part of the 
claimed route) is new evidence that was not seen by those preparing the first 
definitive map in the 1950s and that had they had seen it they would have likely added 
it to the provisional definitive map. The Railway company labelled C-D on their map 
as E-B and the railway crossing B-C as D-E, however all references here refer to the 
A-B-C-D layout as on the Council’s report map.  

 
         Although the 1914 Act only refers part of the claimed route of C-D, the evidence of 

the 1951 Ramblers survey, the 1954 draft definitive map and the OS maps support 
the belief that the route continued as claimed to join Tarring Neville 1 (as C-B-A). 
South Heighton Parish Council had reinstated their initial claim that the claimed route 
was public with evidence of use from witnesses. The Railway Companies objection 
to the claimed route rested on the references to the fact that the route was not 
mentioned in the 1846 plans for the line, but they did not mention their acceptance of 
C-D as a public footpath in 1914.  

 
         Without the 1914 Railway Act material, it is reasonable to conclude that the railway 

company’s objection carried more weight than the parish council’s claim as their 
evidence of use, which could be seen as trespass. However, with the 1914 Railway 
Act material added to the evidence, it is likely that the evidence of the parish council 
would have outweighed that of the railway company’s objection. The evidence 
suggests the 1914 Railway Act material was not discussed as part of this objection. 
If it had had been, it is reasonable to expect it to be mentioned in the report to the 
sub-committee and for the railway company to be asked to comment on it, but it was 
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not and they are not asked. Moreover, the railway company’s admission of the public 
path in 1914 is dated after the 1846 material which formed most of their objection.  

 
         It seems more likely that at some point after 1914 the railway company began to block 

the crossing B-C, limiting the use of the claimed route by the public, certainly between 
B-C, but that by some people it was still, in all or part, used as a public right of way 
and this knowledge remained for it to be added to the 1954 draft definitive map. It is 
also likely that there was some form of crossing point possible of the railway line for 
it to be added and for the Ramblers survey to be completed as such. Although the 
Ramblers survey says the route from point C to the river is not clearly defined, it does 
mention the railway line as a ‘railway crossing’ and does not mention any obstruction 
or difficultly in crossing the railway line. The railway company’s blocking of the 
crossing does not diminish the public right of way or their earlier admission of it, which 
is why it was still used, and considered public on the first draft of the definitive map.  

 
         This new evidence of the 1914 railway Act suggests that it was wrong to remove 

South Heighton 1 from the draft map and that it should have been included on the 
provisional map. This, along with the other evidence discussed in this report, is 
sufficient to reasonably allege that a public right of way subsists on the claimed route.  

 
17.5  With reference to the location of point D, mentioned in 5.1, the Council retains its 

opinion that the location of this is approximately TQ 4439 0255, where a water drain 
meets the riverbank of the River Ouse as shown on the Applicant’s application map 
and on the report plan. While it is acceptable to think that the course of this drain may 
well have naturally altered over the last few hundred years which the evidence covers, 
the evidence suggests that this is where the footpath meets the river. None of the 
evidence suggests anything other than this to any reasonable degree. 

 
 
18. Common Law dedication 
 
18.1 Alternatively, a Public Right of Way may be established over a shorter period of time 

under Common Law.  A dedication of a route as a Public Right of Way can be implied 
from evidence of use by the public and of acquiescence in that use by the landowner. 
Dedication at Common Law is possible if the landowner has dedicated the way and 
the public have accepted such dedication.  Mr Justice Dyson held in Nicholson 1 that; 

 
18.2 The more intensive and open the user and the more compelling the evidence of 

knowledge and acquiescence, the shorter the period that will be necessary to raise 
the inference of dedication.2 

 
18.3 Section 5 of the Planning Inspectorates Definitive Map Orders: Consistency 

Guidelines suggest that even where a claim meets the tests under Section 3 of the 
Highways Act 1980 for dedication under statute law, there should be consideration of 
the matter at Common Law.  

 
18.4  Dedication at Common Law may be considered where a way has been used by the 

public for less than 20 years. Where the origin of a highway is not known, its status 
at common law depends on the inference that the way was in fact dedicated at some 
point in the past.  

 

 
1 Nicholson v Secretary of State for the Environment (1996) QBD OT 
2 Ibid 



 

Page 99 of 100 

 

18.5  Relatively few highways can be shown to have been expressly dedicated. In this case, 
there is no evidence before the Council that the landowners have carried out any 
express act of dedication over the claimed route during the relevant period. 

 
 
19. Other Matters  
 
19.1 Safeguarding Considerations 

 
Considerations relating to the safeguarding of anyone affected by the making and 
confirmation of an order under Section 53(2) of the Wildlife and Countryside Act 1981, are 
not considerations permitted within the Act. Any such order must be made and confirmed 
based on the relevant evidence alone.  
 
19.2 Public Health Implications  
 
Considerations relating to the public health implications of the making and confirmation of 
an order under Section 53(2) of the Wildlife and Countryside Act 1981, are not 
considerations permitted within the Act. Any such order must be made and confirmed based 
on the relevant evidence alone. 
  
19.3 Environmental Impact of the Proposal  
 
Considerations relating to the environmental impact of the making and confirmation of an 
order under Section 53(2) the Wildlife and Countryside Act 1981, are not considerations 
permitted within the Act. Any such order must be made and confirmed based on the relevant 
evidence alone.  
 
 
19.4 Equalities Impact of the Proposal  
 
Considerations relating to the equalities impact of the making and confirmation of an order 
under Section 53(2) of the Wildlife and Countryside Act 1981, are not considerations 
permitted within the Act. Any such order must be made and confirmed based on the relevant 
evidence alone.  
 
19.5 Risk Assessment  
 
Considerations relating to the health and safety implications of the making and confirmation 
of an order under Section 53(2) of the Wildlife and Countryside Act 1981, are not 
considerations permitted within the Act. Any such order must be made and confirmed based 
on the relevant evidence alone. 
 
 
20. Rights of Appeal 
 
 20.1   If the Council declines to grant the application, the applicant has a right of appeal to the 

Secretary of State.  The applicant must serve notice of appeal on the Council within 28 
days of the Council's decision. 

 
20.2   If the Council grants the application and makes an Order, public notice of the Order is 

given.  If any objections are received within a specified period of time the matter is 
referred to the Secretary of State for a decision. 
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21. Final Conclusion  
 
21.1 To make an Order, it is necessary for the evidence to have found a reasonable 

allegation of the existence of public rights.  Having considered the evidence submitted 
in support of the claim and that submitted by the landowners, and all matters raised in 
the written representations, the Council has concluded that there has been a discovery 
of evidence, which when considered with all the other relevant evidence, is sufficient 
for it to be reasonably alleged that a right for the public subsists over the land in 
question.  
 

21.2 This is because the application for a modification order was accompanied by 
sufficient evidence to confirm that the current definitive map for the area was incorrect. 
 

21.3 To confirm any order, the more onerous test of whether the evidence shows, on the 
balance of probabilities, that public rights actually exist must be satisfied. Furthermore, 
the Officer believes, on the balance of probabilities, a right of way exists. 
 

21.4 Therefore, the only option open to the Council, as the Registration Authority, is to 
make a definitive map modification order which would amend the definitive map and 
statement. 

 
 
22. Formal Recommendations 
 
22.1 It is recommended that an Order to amend the Definitive Map and Statement for 
the area is to be made to add a public footpath, or any other public right of way, as 
applied for. 
 
  
23. Background Documents 
 

Evidence submitted by the applicant, site inspection report and accompanying photographs, 
consultations, historical research and land registry documents are all contained in the file of 
evidence.   
 
 
Contact Officer:   Mr Stephen Kisko, Definitive Map Officer, Rights of Way. 
 

Team Manager:  Mr Andrew Le Gresley, Rights of Way & Countryside 
   
Local Member:                        Councillor Darren Grover (Newhaven and Bishopstone) 
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