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WOOTTON MANOR ESTATE 

Response to Application for a DMMO to add a restricted byway from 

Robin Post Lane to the Lewes/Polegate Road 

Further comments on behalf of the Estate 

Executive Summary 
 

1. The Application Route (‘AR’) runs approximately North-South from points A-E.  

D-E has been traditionally enclosed. A-D has not. 

2. It is not claimed by the Applicant that the AR is currently used by the public. It was not 

recorded at any time as part of the definitive map process. The claim is based on historic 

documents seeking to establish that the AR is an ancient highway that has long fallen into 

disuse. 

3. The Application Route is an enclosed way that joins the original East-West  turnpike road at 

point D. North of the turnpike at point D, map evidence shows that the Application Route 

was traditionally gated and largely unenclosed. There is and was an obvious change in 

character of the AR north and south of point D where it crosses the old turnpike. 

4. In 1819 this original turnpike was stopped up by the statute that created the new turnpike 

to the south over what is now the A27. Additionally the statute stopped up a public 

bridleway further south and running E-W crossing the AR between D and E. The express 

reasoning for the stopping up of ways was to ensure that the new turnpike was not 

circumvented. 

Section A-D 
5. The Applicant has sought to merge the evidence of the southern section (E-D) of the AR 

being a public road, to justify inclusion of the northern section (A-D). This is an invalid 

approach for the following reasons: 

• Given the existence of the original turnpike road, there is no basis to assume that any 

use of the southern section (E-D) as a public way would have been to continue along the 

AR through points D-A, as opposed to merely being a way to join the original turnpike. 

Indeed this would seem more likely. 
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• The section north of D does not historically run on a consistent alignment i.e the 

detailed alignment between at least B-C changed after closure of the turnpike. This 

inconsistent alignment does not suggest the route was considered as a public right of 

way. 

• If the section A-D had been a public carriageway, it would have allowed the original 

turnpike to Hailsham to be circumvented and any tolls avoided. This would seem 

unlikely.  

• If the section whole A-E had been a public carriageway, it would also have enabled the 

new turnpike to be circumvented. This would have negated the express purpose of the 

statute and the stopping up of public ways to prevent avoidance of the toll. 

• There is no evidence at all to suggest public status of any kind for the section A-D. 

Indeed, the inclusion of the route in this section within hereditaments in the 1910 

Finance Act records, indicates that neither the landowner nor surveyor considered it to 

be a public road as claimed by the Applicant. 

6. Overall, there is no evidence upon which it can be asserted that section A-D is a public way 

of any kind. Indeed there is evidence that indicates that it was not. The Application is for a 

public through route (restricted byway) A-E. There is no reasonable allegation that such a 

through route has ever existed. The Order should not be made on this basis alone. 

Section D-E 
7. The only reference to any part of the AR as a parish road is within the Railway Records which 

refer to the southern section (approximately) of the AR. Such records can be given limited 

weight in this case inter alia:  

• The very southern section of the AR was amended to the current alignment on the 

building of the railway to run over a newly constructed bridge. The diverted route and 

bridge, if carrying a public carriageway, had to be constructed to minimum statutory 

standards. It is apparent from a survey of the original structure that the bridge and road 

did not meet those standards. This does not suggest that the AR was indeed a parish 

road.  

• If the route were to have been a public carriageway, in failing to construct a bridge/ road 

of the correct dimensions, the Railway Company would have been acting ultra vires. Any 

diversion of the AR from its original alignment to over the bridge is likely to have been 

invalid. The Parish Road would run now on its original alignment i.e. through the current 

railway. 
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• The railway plans do not concur with the contents of Turnpike Plans from earlier in the 

century. The Turnpike Plans concerned the proposed new turnpike. The plans dealt 

specifically with the road network and were public documents open to scrutiny. They 

either fail to show the AR or show it to a private destination which does not suggest a 

public carriageway existing along the AR at the time. 

8. Overall, even taken at its highest, the evidence can only seek to establish a cul de sac public 

carriageway from E-D. The evidence for this short spur being public is limited and countered 

by consideration of the evidence as a whole. The case for making the Order even over the 

section E-D or any part thereof, is not made out.  
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WOOTTON MANOR ESTATE 

Response to Application for a DMMO to add a restricted byway from 

Robin Post Lane to the Lewes/Polegate Road 

Further comments on behalf of the Estate 
 

Introduction 

1. These further comments are made on behalf of the Wootton Manor Estate (‘the Estate’) in 

response to the Application for a restricted byway marked A-B-C-D-E (‘the AR’) made by Mr 

Smith of the OSS (‘the Applicant’). They are to be read in addition to comments already 

made. 

2. The Estate notes that the Applicant relies heavily on the points system advocated in 

‘Restoring the Record’. This is published by the OSS and one of its authors is a trustee of this 

organisation. It is clearly not an impartial publication and the Estate would strongly dispute 

its value in assessing the evidence. Under current legislation there is no basic evidential test 

as referred to by the Applicant.  

Estate’s further comments  

The 18th and early 19th century maps as evidence of a public carriageway 
3. The Applicant relies on the physical existence of the way on a number of 18th and early 19th 

century maps to import public carriageway status. This is not a legitimate approach. Maps 

are generally only evidence of physical existence of a way and not status and indeed, many 

maps were merely copies of others: 

‘The plagiarism by publishers of others’ maps was a well-established tradition which 

still flourishes today (e.g. the recent case between the AA and OS).’ (Yolande Hodson 

19th and 20th Century non-OS maps RWLR 9:3 129-138) 

4. In this specific case, even a cursory examination of the maps cited illustrates that the maps 

cannot be relied on as evidence of public status:  

• Yeakell and Gardner (‘Y&G’) – the authors expressly state that they were intending to 

show public and private routes (see Estate response at p. 13). The Applicant cannot 

impute to the authors of a map a claim they did not even make themselves; 
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• On the Y&G map (and indeed on Yeakell and Gream, Mudge and the OS 1” and draft 

drawings) routes are shown as substantial ways (enclosed, uncoloured ways) that are 

not public ways today (for example, the enclosed route running north from Oggs Lane 

(bridleway) to Nate Farm. Further, routes are shown as double dashed lines in a similar 

fashion to the AR north of D, which are clearly private (see for example the track 

terminating at Wootton Farm). Finally, the colouring on Y&G does not point to the AR 

being a public way and indeed suggests that any carriageway to Hailsham would not 

have followed the AR; 

• OS maps are only evidence of physical existence and not public status (see Planning 

Inspectorate’s Consistency Guidelines paras 12.32-4 for a summary of the relevant case 

law); 

• There is not consistency of alignment of the AR for its full length. The alignment as 

shown on the late 18th and early 19th Century maps  does not correspond with B-D of the 

AR as shown on OS maps from the late 19th century. This lack of consistency of 

alignment does not point to and indeed is evidence against public status of the AR.   

5. Overall, the map evidence provides no evidence to support public status. Indeed, the lack of 

consistent alignment of B-D is actually evidence against this section being a public way.   

The Turnpike Roads – Plans and legislation 1817/19 

6. There are two sets of turnpike plans, one from 1817 the other from 1819. The Applicant 

seeks to gloss over the importance of these plans but they are of at least equal evidential 

importance to the Railway Plans, being produced as part of the statutory process, with 

trustees’ meetings being advertised and a right of appeal for any aggrieved party (see the 

1819 Act pp 237/8 and 276). 

7. The Applicant’s case of a public carriageway existing in 1817/19 relies on all of the following: 

• The surveyor in 1817 ignoring the existence of a public carriageway running past 

Wootton Farm, despite showing the Farm. This would seem unlikely particularly given 

that the road network was the point at issue. Further, other public carriageways are 

marked on the plan (e.g. between plots 15 and 16 as per the photo of the plan at page 

10 of the Application); AND 

• The surveyor in 1819 marking the track as going to Wootton a private destination 

despite the route being a public carriageway to Hailsham. This seems unlikely, 

particularly when viewed in combination with the 1817 plan; AND 
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• A public carriageway (the northern section of the AR) from D to Hailsham, existing that 

would have allowed the pre-1819 turnpike road to be circumvented. This seems highly 

unlikely; AND 

• The 1819 Act required that toll gates be erected along the new turnpike at Polegate 

where it met the Hailsham to Eastbourne turnpike (see page 243 of the 1819 Act). Such 

a toll gate would have been rendered redundant if the AR had been a public carriageway 

to Hailsham, defeating the purpose of the legislation. Again this seems highly unlikely.  

8. Overall, the Turnpike evidence significantly undermines the claim the AR was a public 

carriageway. 

The Railway Plans as evidence of public status (c1840) 
9. Prima facie, the railway records are the Applicant’s strongest evidence indicating the AR as a 

parish road.  

10. Taken at their highest, these records have inherent limitations; they relate to only a short 

section of the AR and cannot be evidence of public status for the whole AR (including the 

section north of the old Turnpike Road which has not appeared as a consistent and seamless 

continuation of the enclosed section). The railway records provide no evidence of the 

specific status of public rights that might have been thought to exist. 

11. In addition, the weight to be afforded the records is also limited in this specific case. In place 

of the statutory highway standard bridge shown in the deposited plan, a new section of 

track some 265 yards long on a different alignment and with a different bridge was built. 
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12. The relevant Railway Act (‘the Act’) required that any bridge constructed over the railway 

‘shall have a clear space between the fences of ….25 feet if a public carriage-road’. There 

was a fall back position that if the average width of the existing road 50 yards of the crossing 

point was less than 25 feet, then the minimum space was 20 feet (s282 of the Act). 

13. The Applicant acknowledges that currently the bridge across the railway on the AR does not 

adhere to this statutory requirement. The Applicant claims that the bridge’s failure to meet 

the minimum statutory width is due to subsequent works/ possibly the walls of the bridge 

are not original.  

14. Mr Sullivan has undertaken a survey and his statement is in Appendix 1. He is of the opinion 

that the bridge is original. His measurements show that the bridge clearly does not adhere 

to the stipulated width.  

15. In addition, the Railway Act required a maximum gradient of 1:20 (s281 of the Act) for 

bridges carrying public carriageways. The bridge over the AR is steeper than this (see Mr 

Sullivan’s statement). The gradient could not have been altered by subsequent works, but 

reflects a bridge that did not comply with statute to carry a public carriageway. 

16. The bridge’s failure to meet the statutory requirements for public carriageways necessarily 

significantly lessens the weight that can be given to the records as evidence that the AR was 

indeed a public carriageway. 

17. In addition, the original road was diverted to run over that bridge. Such a substituted road 

needed to be as equally convenient as the existing road (s286). The evidence on the ground 

shows that the diverted road over the bridge was not as equally convenient as the original 

road (see Mr Sullivan’s statement) i.e. did not comply with the requirements of s286. 

18. Overall, if the AR had been a public carriageway, there is no explanation for the construction 

of a bridge and road that did not adhere to statutory requirements. In contrast, if a private 

road, it is known that Thomas Sheppard, the relevant landowner, was in discussions with the 

Railway Company (see s247) providing the opportunity to agree any modifications. The 

Railway Plan evidence is, on examination and taken at its highest for the Applicant, 

equivocal. 
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19. It should also be noted that, if a public carriageway had existed along the Back Drive but the 

statutory requirements for the bridge and substituted road were not followed, it is likely 

that any diversion of the original road onto the bridge and alternative alignment would be 

ineffective. In such a case, any public carriageway would continue along the original 

alignment i.e. through the current railway, and any Order would have to reflect this. 

Tithe map and apportionment (Appendix 2) 
20. Tithe maps and records were compiled to show lands over which a tithe could be charged 

(i.e. a crop could be grown). Private roads would diminish the tithe as much as public roads. 

As such, the records are not evidence of public status. In the absence of additional evidence, 

the colouring of roads on a tithe map is not indicative of status (see Planning Inspectorate 

Consistency Guidelines Chapter 8). 

21. In this case, private routes are shown coloured (e.g. the route to Wootton Farm) as well as 

public rights of way of lesser status than carriageway (see the bridleway crossing the AR at 

B). The colouring is not indicative of status. 

22. In addition much of the AR north of the old turnpike road is shown incorporated into fields. 

This does not suggest the physical existence of a route of any permanence/ prominence 

which would be expected of a public carriageway. 

23. Overall, the tithe map evidence is of limited if any weight.  

The Folkington Estate Abstract of Title - survey and estate plan 1840 (photos 4664; 4665; 4667; 

4668) 
24. The plan does not show a through route physically existing along the whole AR. There is no 

physical route shown through the fields north of point ‘D’ (as per the tithe map). No road is 

described. There is no acknowledgement of any kind of a public carriageway. 

25. This evidence does not point to a public carriageway existing along the AR to Hailsham. 
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1844 diversion plan  
26. The Applicant argues that the diversion plan from 1844 supports public status. Certainly the 

diversion order was not concerned with the AR and this necessarily significantly limits the 

weight that can be afforded to any plan in establishing a public way over any part of the AR. 

It cannot be said that it was accepted that there was a public through route along the AR 

(see para 3.1.11 of the Applicant’s further comments). The court was not concerned with the 

AR and in fact no diversion order was ever made; it cannot be known what if any 

consideration the court gave to the application.  

27. The Applicant appears to argue that a public route existing in 1844 on the southern side of 

the new Turnpike Road is evidence of its continuation to the north of that road along the AR. 

This has no merit; by 1844 the new Turnpike had been in place for many years and its impact 

upon the use and classification of the routes to the south cannot be judged now. Public 

routes to the south of the turnpike could have come into being/ use as public ways because 

of the construction of the new turnpike. The Applicant’s comments in section 3 of his 

response to the landowner are pure supposition. 

28. There is a short section of AR marked to Hailsham on the plan but this path was not part of 

the diversion i.e. its appearance was very much an adjunct to the task at hand.  It certainly is 

not evidence of the complete alignment of any route thought to run to Hailsham. In 

addition, the comments regarding the avoidance of tolls, referred to above, point very 

clearly away from any through route to Hailsham having existed at the time.  

29. Overall, this evidence, particularly when viewed in context, is of very limited if any evidential 

value. 

1876 sales particulars 

30. These plans were connected with the sale of the Estate by Thomas Sheppard to James 

Gwynne. They do not show a through route to Hailsham along the AR.  

1877 Diversion Plan (photo 7382) 
31. The Applicant sees the 1877 Diversion plan colouring as strong evidence that the applicant 

accepted that the AR was a public highway. 

32. This is unsustainable. First, the diversion was not concerned with any part of the AR and 

therefore the papers do not import that the AR is a public way. Second, there is no 

explanation for the colouring used and no evidence that it was intended to show public 

roads. Indeed when a clear photo is examined, it can be seen that cul de sac routes are also 

coloured (see photo 7382).  
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Third, when one looks at the Estate plan from a similar time, it shows the AR coloured in its 

southern section in the same way as the diversion but covers a larger area going on to show 

that colouring continuing for a section of the old Turnpike. It is known that rights along that 

turnpike route had been extinguished via the 1819 Act. This would suggest that the surveyor 

did not use colouring to indicate public status but perhaps surface quality. 

33. Finally, it is known from the papers surrounding the dispute with the Duke of Devonshire, 

that the landowner at the time, James Gwynne, did not believe that Wootton Lane (i.e. the 

AR from E-D) was a public road (see below).  

34. These diversion records are of no evidential importance in establishing the AR as a public 

way. 

OS maps and Boundary Records 
35. The Applicant see these records as being ‘strong evidence to support highway status’. 

36. This clearly erroneous; OS records these were not compiled to show public status but the 

physical existence of a way and contain disclaimers to this effect. The boundary records 

contain no more detail/ information than the 1:25 “ OS map produced at the time. ‘CR’ 

means centre of road, but gives no indication of public or private status. The records merely 

indicate that part of the AR existed (A-B) as a physical feature. There can be no assumption 

(as the Applicant has made) that because a route joins a public way, it is also public and/or is 

of the same status. Many private roads/ public roads of lower status join BOATS (see for 

example Oggs Lane a bridleroad that joins Robin Post Lane, a BOAT). 

The dispute with the Duke of Devonshire (photos 7189 and 7190) 

37. Between 1892-4 there was a dispute between James Gwynne and the Duke of Devonshire 

regarding access to the Duke’s property ‘the Hooks’ via Wootton Lane and the old turnpike 

road. There is extensive documentation as referred to in the Landowner’s initial comments. 

This was a private matter that appears to have been settled by agreement. 

38. Correspondence is attached from Curry & Co, the Duke’s solicitors, to Mr Raper, Mr 

Gwynne’s solicitor dated 5th January 1894. The assertions/ reports within the letter are not 

from Mr Gwynne but from the other party and were not disputed. As such, this is good 

evidence of steps that were taken on the ground at the time regarding Wootton Lane. 

39. The letter refers to Mr Gwynne having gated Wootton Lane near the Railway in preceding 

years and having then locked the gate. Such actions on the part of Mr Gwynne would have 

been illegal if Wootton Lane had been considered a public way. Clearly Mr Gwynne did not 

consider that the route was a public way of any kind.  
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1910 Finance Act 
40. Mr Gwynne was owner at the time of the Finance Act. 

41. The wash on the plans is pale grey and it is difficult to see its limits. It does seem as though 

the AR from around point D to E is excluded from hereditaments. However, all of the AR 

north of the old turnpike is included within the hereditament. This does not support the 

existence of a public carriageway running along all of the AR. 

42. The existence of public carriageway rights is not the only explanation for exclusion of a way 

from the assessment; the evidence must be put into context as stated in the Planning 

Inspectorate Consistency Guidelines: 

 
Instructions issued by the Inland Revenue to valuers in the field deal with the 
exclusion of ‘roadways’ from plans, but do not explicitly spell out all the 
circumstances in which such an exclusion would apply. (para. 11.7) 
 
It should not be assumed that the existence of public carriageway rights is the only 
explanation for the exclusion of a route from adjacent hereditaments although this 
may be a strong possibility, depending on the circumstances. It must be remembered 
that the production of information on such ways was very much incidental to the 
main purpose of the legislation. (para. 11.9) 

 
43. In the present case, the same landowner who owned the land in 1910 disputed the 

existence of any rights over the way in 1894. For the Finance Act documents to support the 

Applicant’s case, requires the belief that the same landowner changed his mind a few years 

later and agreed that a section of the route was a public carriageway. This seems unlikely. 

44. Further, looking at the other near contemporaneous public records, of the maintenance 

records that survive, no mention is made of any part of the AR (despite the Applicant’s 

assertion that reinforcement works have been conducted on the bridge). In addition, no part 

of the AR was shown on the 1930 handover records. It was also not claimed at the time the 

definitive records were compiled but expressly recognised as being a private road. It would 

seem unlikely that if the AR had truly been a public carriageway that had existed for many 

years, recognised in 1910, it would have been omitted from the handover map. The 

definitive records were compiled at a time within living memory of 1910 and the AR was not 

claimed. 

45. Overall, the Finance Act records in themselves do not show the whole AR excluded, and 

provide no evidence to support public status from A-D. When the totality of relevant 

material is examined, the evidence is equivocal even with regard to the section of AR 

excluded from the hereditaments.  
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Conclusion 
46. It is for those seeking the making of a DMMO to establish the case that there is a reasonable 

allegation that the whole AR is a former public carriageway, not for the Objector to disprove 

it. For the Council to support confirmation, the case would have to be made out on the 

balance of probabilities. 

47. The Applicant’s approach has been fundamentally flawed. It has been to take old maps, join 

up tracks between public ways and assume that the route was a public carriageway. As 

discussed, the maps do not claim to show only public ways (it is questionable how the 

cartographer would have been able to discern this if a survey had occurred), and it is 

apparent from looking at the maps that private routes are shown in the same way as the AR. 

48. In a case such as this, particular caution must be exercised where there has been a history of 

large landholdings, which would have necessitated movements of estate workers and of 

animals across the estate. Tracks could come into existence that were of benefit to more 

than one individual property, but which would not be public. The Applicant needs to provide 

evidence to establish the public status for all of the AR, not just that it existed as a physical 

feature. 

49. There is absolutely no evidence to support the claim for a public right of way north of D. 

Indeed, many of its characteristics do not suggest it to have been a public way; it has been 

gated with its alignment varying over the years as the fields were reorganised. There is not 

one document that describes this section of the AR as public, let alone a public carriageway.  

If this section had existed as a public carriageway, it would have rendered the pre and post 

1819 turnpike roads avoidable i.e. redundant. There is no evidential basis whatsoever for 

even a reasonable allegation that this section of the AR is a public way and any proposal to 

make an Order covering this section would be vulnerable to judicial review. 

50. Regarding approx. D-E, the evidence from up to the mid-1800s is at its highest equivocal. 

The strongest evidence is contained within the Railway Plans but the implementation of the 

plans does not suggest public status. The fact that the existence of a public through route 

would have rendered the Turnpike that was to become the A27 redundant, again counts 

against the AR being public. Further, the route being a public carriageway appears at odds 

with the Turnpike plans which both omit any mention of a public carriageway.  

51. The late 19th and early to mid 20th Century evidence is not supportive. Mr Gwynne did not 

treat the way as a public way. The Finance Act evidence has limitations given the lack of 

clarity as to when ways should be excluded from hereditaments and given that the northern 

section of the  AR is not shown as excluded from hereditaments.  
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As discussed above, when the remaining evidence is examined from the 20th Century, it is 

apparent that the exclusion of part of the AR from the hereditament is unlikely to have been 

an acknowledgement of a public road. 

52. Overall, even for the southern section of the AR E-D, there is insufficient evidence to support 

the making of an Order and certainly not confirmation. As such, the Estate respectfully asks 

that the Application be rejected. 

 

Dr Karen Jones 

 

 

 

4th April 2018 
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Appendices 
 

Appendix 1   Statement of Mark Sullivan (survey of Bridge and Back Lane) 

Appendix 2  Tithe map (photo TD-E100) 

Appendix 3  Folkington Estate plan and survey – 1840 (photos 4664 – 4668 inc.) 

Appendix 4   1877 Diversion Plan (photo 7382) 

Appendix 5  Curry and Co correspondence 1894 (photo 7189 and 7190) 
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Appendix 1 

Statement by Mark Sullivan 

(attached in separate file) 

Mark Sullivan photographs 

(attached in separate file) 
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Appendix 2 

The Tithe Maps for Folkington Estate 1839 

ESRO TD/E 100 Folkington Tithe Map of Folkington by William Figg 
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Enlargement of the map above showing detail of back drive meeting the old toll road (before Hide 

Farm was built) 
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Appendix 3 

Folkington Estate plan and survey – 1840 (photos 4664 – 4668 inc.) 

 

4664 
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4665 



 

20 
 

 

4666 



 

21 
 

 

4667 
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4668 
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Appendix 4    

1877 Diversion Plan (photo 7382) 
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Appendix 5   

Curry and Co correspondence 1894 (photo 7189 and 7190) 
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